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Defendant's incriminating statements are scattered throughout, without any apparent connection 
to what is going on at the time, and that the officers are focused on performing their search, 
rarely reacting in any way to what Defendant says about the offense.”173 

The defendant sought to suppress the statements he made during the body search.174  The 
Court of Appeals stated that for the Defendant to succeed at suppressing those statements, he 
must prove they “were (1) the result of words or actions of law-enforcement officers (2) that 
constituted interrogation.”175  The court held that the defendant failed to meet this burden.176  
First, the court determined the search itself was not an interrogation because it was a common 
action of arrest and custody.177  The Court of Appeals agreed with the district court that the 
Defendant’s statements “were spontaneous and were not the result of interrogation.”178 The court 
stated that questions regarding who the defendant was referring to “were simply neutral efforts to 
clarify [his] spontaneous, volunteered statements, and did not constitute interrogation.”179  The 
court also stated that the question “who were you with?” could have appeared to be pressing the 
point, but they did not need to address whether those could be considered interrogation because 
the “Defendant never answered the questions.”180  The Court of Appeals, finding no error in 
admitting the statements, affirmed the Defendant’s conviction.181 

State v. Guein, 388 P. 3d 194 (Kan. 2017) 

Full Case Citation: State v. Guein, 53 Kan. App. 2d 394, 388 P. 3d 194 (2017), review granted, 
2017 Kan. LEXIS 813 (Kan., Sept. 29, 2017). 
 
2016 CPS Section: III.D.3.g. – Seizures / Fifth & Sixth Amendment Issues / Miranda Warnings 
& Interrogations / Statements Made During Police Interrogation 
 
Summary:  

Defendant Guein appealed his conviction for two drug-related offenses claiming that the 
confession he made to police while in custody was involuntary and  should not have been admitted 
at trial.182  Police detained Guein because of a strong marijuana smell coming from his car.183  The 
officer handcuffed him and walked him to the police car.184  Before reading him his Miranda rights, 

                                                   
173  Id.  
174  Id. at 1258. 
175  Id. 
176  Id.  
177  Id. 
178  Id. at 1258–59 (quoting R., Vol. 4 at 1136). 
179  Id. at 1259 (quoting R., Vol. 4 at 1136). 
180  Id. at 1260. 
181  Id. 
182  State v. Guein, 53 Kan. App. 2d 394, 388 P. 3d 194 (2017), review granted, 2017 Kan. LEXIS 813 (Sept. 29, 
2017). 
183  Id. at 397, 388 P.3d at 198.  
184  Id. at 397–98, 388 P.3d at 198.  
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the officer told Guein not to “fuck with him” several times, indicating that if Guein cooperated, he 
would have nothing to worry about.185  Guein was later read his Miranda rights after about 10 
minutes in the police car.186  The district court denied Guein’s request to have his pre- and post-
Miranda statements suppressed, holding that the officers were justified in their statements and that 
Guein had voluntarily waived his rights.187  

The Kansas Court of Appeals reversed, holding Guein’s post-Miranda statements should 
have been suppressed because the officer’s warning not to “fuck” with him constituted a threat and 
negated the Miranda warning.188  The court used the standard laid out in State v. Randolph to assess 
whether the officer’s statements were coercive.189  The court held that “[t]aken in context, a 
reasonable person would conclude that [the officer] made an implied threat of physical violence 
and connected it to answering the questions [the officer] would soon be asking in a way that 
conformed with [the officer’s] understanding.”190  The statements were made only after Guein’s 
hands were handcuffed.191  Guein was also left in the police car for 10 minutes before he was given 
his Miranda warning.192  

While the court took special care to quote the officer’s vulgar language, it also went out of 
its way to state that the vulgar language was not the deciding factor in this case:  

 
The use of profanity here simply amplified the serious nature of the statements 
being made . . . It’s only because that language was accompanied by words 
conveying additional messages—that [the officer] was going to be asking more 
questions, that [the officer] expected cooperation when he did so, and that [the 
officer] might “fuck with” Guein if he didn’t cooperate—that tip the balance here 
strongly in Guein’s favor when we consider whether the State proved the statements 
were made voluntarily.193 

IV. PRE-TRIAL ISSUES 

State v. Mosby, No. 115,598, 2017 WL 2610765 (Kan. Ct. App. 2017) 

Full Case Citation: State v. Mosby, No. 115,598, 2017 WL 2610765 (Kan. Ct. App. 2017). 
 
Sections: IV.A.1. – Pre-Trial Issues / Formal Charges / Charging Instruments: Complaint, 
Information, and Indictment 
 
                                                   
185  Id. at 397–98, 388 P.3d at 198. 
186  Id. at 399, 388 P.3d at 199. 
187  Id. at 401–02, 388 P.3d at 200. 
188  See generally id. at 408–15, 388 P.3d at 204–08.  
189  297 Kan. 320, 301 P.3d 300 (2013). 
190  Guein, 53 Kan. App. 2d at 410, 388 P. 3d at 205. 
191  Id. at 410, 388 P.3d at 205. 
192  Id. at 411, 388 P.3d at 205. 
193  Id. at 411–12, 388 P.3d at 206. 
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Summary:  
Defendant, Mosby, challenged his sentence on the grounds that “[t]he State did not 

provide adequate notice of the theft charge against him because the charging document did not 
list all of the items the State alleged at trial he stole.”194  The charging document alleged the 
defendant stole property “including but not limited to 20 specific items.”195  However, the 
defendant was unaware of each “specific item” the State alleged he stole and claimed he was 
therefore unable “to prepare an adequate defense.”196  The court excused his failure to raise the 
issue below because the defendant’s fundamental Due Process rights were denied by the lack of 
notice provided by the charging document.197  The court’s holding in this case clarified the due 
process/notice safeguard that protects defendants against insufficient pleadings retained by the 
Kansas Supreme Court after State v. Dunn.198  In Dunn, the court noted that insufficiency to 
provide the defendant with adequate due process and notice is one of three avenues to challenge 
a charging document.199 

Brown v. State, No. 116,744, 2017 WL 4455306 (Kan. Ct. App. 2017) 

Full Case Citation: Brown v. State, 404 P.3d 358 (Kan. Ct. App. 2017). 
 
2016 CPS Section: 

•  IV.A.2. – Pre-Trial Issues / Formal Charges / Bill of Particulars 
• IV.B.1. – Pre- Trial Issues / Initial Appearances / Speedy Public Trial  

 
Summary: 

The Defendant, Brown, wished to plead guilty to the State’s charges200  The trial court 
requested a proffer of evidence to support his plea.201  However, the Defendant did not wish to 
offer additional evidence, but to plead guilty only to the facts alleged in the State’s charging 
documents.202 Later, the trial court plead not guilty on his behalf.203  On appeal, the Defendant 
argued that “because K.S.A. 22-3201 requires a charging document to include ‘the essential facts 
constituting the crime charged,’ his charging document should have been sufficient to support his 
guilty pleas.”204  However, the court held that K.S.A. 22-3201 does not apply to pleas, but 
instead applies to “the sufficiency of charging documents in the context of due process.”205   This 

                                                   
194  State v. Mosby, No. 115,598, 2017 WL 2610765, at *6 (Kan. Ct. App. 2017).  
195  Id. at *2. 
196  Id. at *2, *6–7. 
197  Id. at *6–13. 
198  304 Kan. 773, 375 P.3d 332 (2016). 
199  Id. at 773, 378 P.3d at 358. 
200  Brown v. State, No. 116,744, 2017 WL 4455306, at *2 (Kan. Ct. App. 2017). 
201  Id. at *3.  
202  Id. at *3–5. 
203  Id. at *5–6. 
204  Id. at *25–26. 
205  Id. at *26–27. 
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holding clarified that K.S.A. 22-3201 was drafted to create a remedy when a defendant’s due 
process rights are violated, not to support pleas.  

State v. Robinson, 399 P.3d 194 (Kan. 2017) 

Full Case Citation: State v. Robinson, 306 Kan. 1012, 399 P.3d 194 (2017). 
 
2016 CPS Section: IV.B.1. – Pre- Trial Issues / Initial Appearances / Speedy Public Trial  
 
Summary: 
 After a conviction for aggravated burglary, aggravated theft, and criminal damage to 
property, Robinson appealed his verdict and subsequent affirmation by the Kansas Court of 
Appeals, claiming seven errors at trial.206  At issue in the case was his assertion that his speedy 
trial rights under K.S.A. 22-3402 were violated.207  
 Robinson asserted a violation of his speedy trial rights because the district court granted 
the State an improper continuance.208  The State requested this continuance because a material 
witness – a medical doctor – was unavailable due to a “traveling rotation” that would have 
placed him out of the area during the scheduled trial dates.209  The trial court granted the 
continuance under K.S.A. 22-3402(5)(c), extending the trial schedule by 90 days, which 
Robinson asserted was beyond his speedy trial time.210 
 Robinson asserted the continuance was improper because the medical doctor was not 
truly unavailable, only inconvenienced.211  Relying on State v. George, Robinson asserted that 
the state failed to provide sufficient evidence that the doctor was truly unavailable.212  The Court 
agreed, noting that the record was “slim,” and that the State had produced no evidence to back up 
their claim of unavailability.213 
 However, Robinson’s assertions ultimately failed because his counsel did not timely 
object to the continuance request.214  While he did object generally to the request for a 
continuance, he did not specifically object to the doctor’s unavailability, even when offered an 
opportunity to do so.215  Thus, the Court rejected his claim of speedy trial error because the trial 
court did not abuse its discretion in granting the continuance in the absence of a preserved 
objection.216 

                                                   
206  State v. Robinson, 306 Kan. 1012, 1012–13, 399 P.3d 194, 199 (2017). 
207  Id. 
208  Id. at 1015, 399 P.3d at 200. 
209  Id. at 1020, 399 P.3d at 203. 
210  Id. 
211  Id. at 1021, 399 P.3d at 203. 
212  Id., citing State v. George, 31 Kan. App. 2d 430, 434–35, 65 P.3d 1060, 1063 (2003). 
213  Id. at 1021, 399 P.3d at 204. 
214  Id. at 1022, 399 P.3d at 204. 
215  Id.  
216  Id. 
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 This case emphasizes two points for attorneys in similar situations.  First, if declaring a 
witness unavailable, counsel should state with specificity the reasons the witness qualifies for 
unavailability under the Kansas Rules of Evidence.  Second, when preserving an objection for 
appeal, a general objection is not sufficient: a record must be made of exactly which claims or 
assertions a party is objecting to. 

State v. McDaniel, 395 P.3d 429 (Kan. 2017) 

Full Case Citation: State v. McDaniel, 306 Kan. 595, 395 P.3d 429 (2017). 
 
2016 CPS Section: IV.D.1. – Pre-Trial Issues / Preliminary Hearing / Right to Preliminary Hearing 
 
Summary: 

In State v. McDaniel, Defendant, McDaniel, challenged his forced absence at several 
stages of his preliminary hearing.217  Prior to his preliminary hearing, McDaniel filed a pro se 
motion to dismiss his case.218  During the hearing, his counsel refused to present his motion, and 
the judge refused to listen to McDaniel present it because he already had counsel.219  McDaniel 
then sought to present an oral motion to remove his counsel, which both the judge and 
McDaniel’s attorney told him had to be in writing.220  After the hearing, the judge closed the 
record and sent the court into recess.221  However, after McDaniel left, the judge reopened the 
hearing record to record his observations regarding McDaniel’s interactions with his attorney.222 
Kansas courts recognize that while defendants have a constitutional right “to be present at every 
critical stage of the proceedings,” this “right is not unqualified.”223  Specifically, defendants 
should be present at “any stage of the criminal proceeding that is critical to its outcome if the 
defendant’s presence would contribute to the fairness of the procedure.”224  

The Kansas Supreme Court ruled that a defendant does have the right to be at the 
reopening of the preliminary hearing record.225  The court held that since “the issue addressed at 
the proceeding bore on [McDaniel’s] opportunity to defend himself at trial. . . his participation 
was necessary to fairly resolve it.”226  The State attempted to argue that this did not constitute a 
critical stage of the proceeding, but the court noted that the only reason for the judge opening the 
record back up was “to preserve the observation for others who might later review whether 
McDaniel deserved a new attorney.”227  Thus, the court concluded that McDaniel’s constitutional 

                                                   
217  State v. McDaniel, 306 Kan. 595, 600–01 395 P.3d 429, 437 (2017). 
218  Id. at 597–98, 395 P.3d at 435–36. 
219  Id. at 598, 395 P.3d at 436. 
220  Id. 
221  Id.  
222  Id. at598–600, 395 P.3d at 436–37. 
223  Id. at 600–03, 395 P.3d at 437–39. 
224  State v. Calderon, 270 Kan. 241, 245, 13 P.3d 871, 875 (2000). 
225  McDaniel, 306 Kan. at 602–03, 395 P.3d at 439. 
226  Id. at 601, 395 P.3d at 438. 
227  Id.  
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and statutory rights were violated. However, the court concluded that the violation of 
McDaniel’s right constituted a harmless error.228  

Wahl v. State, No. 114,888, 2017 WL 3668917 (Kan. Ct. App. Aug. 25, 2017)  

Full Case Citation: Wahl v. State, No. 114,888, 2017 WL 3668917 (Kan. Ct. App. Aug. 25, 
2017). 
 
2016 CPS Section: IV.D.2. – Pre-Trial Issues / Preliminary Hearing / Self Representation for a 
Preliminary Hearing 
 
Summary: 

In Wahl v. State, the Defendant Wahl had problems with several of his previously-
appointed attorneys.229  Eventually, Wahl filed a pro se motion requesting an evidentiary hearing 
where he could present additional claims against one of his past appointed attorneys.230  The 
court granted his request and appointed new counsel to represent Wahl.231  Before the 
evidentiary hearing, a preliminary hearing ultimately had the characteristics of an evidentiary 
hearing, so the judge determined that a formal evidentiary hearing was unnecessary.232  Wahl’s 
attorney agreed.233  After the hearing, the court ruled that Wahl had not adequately shown 
ineffective assistance of counsel.234  After the ruling, Wahl mailed a pro se objection regarding 
the denial of an evidentiary hearing.235  Further, Wahl appealed the decision of the court, stating 
that the denial of the evidentiary hearing violated due process.236  Specifically, Wahl claimed, 
“he was deprived of notice that the entirety of [his] claim was to be determined in the 
hearing.”237 

The Kansas Court of Appeals ruled that Kansas law does not allow for this type of hybrid 
representation and therefore the Wahl was not denied due process since he was represented by 
counsel.238  The court pointed to the fact that Wahl was represented by counsel at the hearing and 
that “[a] criminal defendant does not have an absolute right to both self-representation and the 
assistance of counsel.”239  The court further stated that “a defendant who is represented by 
counsel cannot dictate matters such as what witnesses to call or what motions to call.240  The 
                                                   
228  Id. at 598–600, 395 P.3d at 437. 
229  Wahl v. State, No. 114,888, 2017 WL 3668917, at *1 (Kan. Ct. App. Aug. 25, 2017). 
230  Id. at *2. 
231  Id.  
232  Id. 
233  Id. 
234  Id.  
235  Id.  
236  Id.  
237  Id. at *3. 
238  Id. at *4  (citing State v. McKessor, 246 Kan. 1, 12, 785 P.2d 1332, 1339–40 (1990)). 
239  Id (citing State v. Ames, 222 Kan. 88, 100, 563 P.3d 1034, 1044–45 (1977) regarding hybrid representation and 
calling of witnesses). 
240 Id. 
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court concluded that the state’s hybrid representation rule did apply to pro se motions, therefore 
pro se motions generally do not carry any legal weight when the person is currently represented 
by counsel.241   

State v. Johnson, No. 110,837, 2017 WL 4558235 (Kan. Ct. App. October 13, 2017) 

Full Case Citation: State v. Johnson, No. 110,837, 2017 WL 4558235 (Kan. Ct. App. October 
13, 2017). 
 
2016 CPS Section: IV.F.1. – Pre-Trial Issues / Jurisdiction & Venue / Jurisdiction 
 
Summary: 
 Defendant Johnson appealed his conviction on two counts of criminal solicitation to 
commit first-degree murder of his former wife.242  Johnson was charged with three counts of 
criminal solicitation pursuant to K.S.A. 2016 Supp. 21-5303 based on his separate and distinct 
interactions with three different people.243  One of these interactions was with an undercover 
detective from the Olathe Police Department.244  Part of Johnson’s interaction with the officer was 
a $3,000 down payment that occurred in Missouri.245   Johnson claimed the Kansas criminal 
solicitation statute was unconstitutional for vagueness and that jurisdiction was lacking.246 
 Johnson raised these issues for the first time on appeal, but the appellate court determined 
it had jurisdiction because Johnson argued the statute was facially invalid, and not invalid applied 
to his facts alone.247  The court determined that the statute was constitutional and not vague 
because the term “encouraging” used in the statute (1)  was “clear and unambiguous”,248 (2) 
“[gave] fair warning of the proscribed conduct and adequately guards against arbitrary and 
unreasonable enforcement”,249 and (3) was not an unreasonable restriction of First Amendment 
free speech rights.250   
 The court also determined that the part of the commission of the crime occurred in Missouri 
is irrelevant.251  Under Kansas law, a criminal defendant is subject to prosecution in the state if the 
crime is committed “wholly or partly within this state.”252   
 
 

                                                   
241 Id. at *4. 
242  State v. Johnson, No. 110,837, 2017 WL 4558235, at *1 (Kan. Ct. App. Oct. 13, 2017).  
243  Id. at *8. 
244  Id. at *1–2. 
245  Id. at *3. 
246  Id. at *4, *12.  
247  Id. at *5. 
248  Id. at *6. 
249  Id. 
250  Id. at *7. 
251  Id. at *12. 
252  K.S.A. § 21-5106(a)(1). 
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United States v. Trinh, No. 17-MJ-90007-GEB, 2017 WL 3675102 (D. Kan. Aug. 25, 2017) 

Full Case Citation: United States v. Trinh, No. 17-MJ-90007-GEB, 2017 WL 3675102 (D. Kan. 
Aug. 25, 2017) 
 
2016 CPS Section: IV.F.1. – Pre-Trial Issues / Jurisdiction & Venue / Jurisdiction 
 
Summary: 
 The district court considered Defendant’s motion to dismiss for lack of venue on her charge 
of promoting obscenity by recklessly transmitting obscene material.253  Defendant lived in Texas, 
but her boyfriend was a U.S. Army soldier stationed at Fort Riley, Kansas.254  He sent her an 
obscene photograph by e-mail, which Defendant then forwarded to three of her boyfriend’s co-
workers.255  Defendant was charged in Kansas under the Assimilated Crimes Act which utilizes 
state law to fill in the gaps in federal law when a defendant commits an offense on property of 
exclusive federal jurisdiction that is only punishable by state law.256  To determine whether venue 
was proper, the district court looked to the intent of the Kansas “promotion of  obscenity” statute 
to determine if it was intended to apply to material originating out of state.257 
 Under K.S.A. § 21-6401(a)(1), a person promotes obscenity when she recklessly 
“transmit[s]. . . any obscene material.”258  The court determined that the act of “transmission” 
requires both a sender and a recipient, and that receiving the material is a “constituent and material 
element of the offense.”259  Therefore, under the Kansas statute, the court held jurisdiction was 
proper because the crime was partly committed within the state of Kansas.260   

State v. Beck, 406 P.3d 377 (Kan. 2017) 

Full Case Citation: State v. Beck, 307 Kan. 108, 406 P.3d 377 (2017). 
 
2016 CPS Section: IV.J.1. – Pre-Trial Issues / Plea Agreements / Recent Plea Agreement Cases 
 
Summary: 

Beck entered into a plea agreement with the State and pled guilty to first-degree murder 
and attempted first-degree murder.261  In exchange for the pleas, the State agreed to “recommend 
to the sentencing court that the sentences be ordered to run concurrently.”262  However, “despite 
                                                   
253  United States v. Trinh, No. 17-MJ-90007-GEB, 2017 WL 3675102 (D. Kan. Aug. 25, 2017). 
254  Id. at *2.  
255  Id.  
256  18 U.S.C. § 13(a); Trinh, 2017 WL 3675102, at *2–3. 
257  Id. at *5. 
258  K.S.A. § 21-6401(a)(1). 
259  Trinh, 2017 WL 3675102, at *5. 
260  K.S.A. § 21-5106(a)(1), (b)(1); Trinh, 2017 WL 3675102, at *7. 
261  State v. Beck, 307 Kan. 108, 108, 406 P.3d 377, 378 (2017). 
262  Id.  
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the parties’ joint recommendation, the court decided to run the sentences consecutively rather 
than concurrently.”263  Beck appealed, arguing that the “court erred when it refused to follow the 
plea agreement’s recommendation.”264  

An abuse of the sentencing court’s discretion occurs when the court’s “decision is (1) 
arbitrary, fanciful, or unreasonable; (2) based on an error of law; or (3) based on an error of 
fact.”265  Beck argued that the district court’s decision to run the sentences consecutively was 
arbitrary, fanciful, or unreasonable “because he accepted responsibility for his actions and spared 
the victim’s family and the State from the pain and expense of trial.”266  However, the Kansas 
Supreme Court held that the district court did not abuse its discretion, noting the district court’s 
rationale that, given the severity of Beck’s crimes, it would be a “travesty of justice” to run the 
sentences concurrently.267 
 
 
 

V. TRIAL RIGHTS  

United States v. Williston, 862 F.3d 1023 (10th Cir. 2017) 

Full Case Citation: United States v. Williston, 862 F.3d 1023 (10th Cir. 2017), cert. denied, 138 
S. Ct. 436 (2017). 
 
2016 CPS Section: V.A.2. – Trial Rights / Fifth Amendment Issues / Immunity 
 
Summary:  

Defendant Williston beat his girlfriend’s daughter to death while she was at work.268  
Months after the initial police report was filed, and while Williston was in an Oklahoma jail for a 
separate state-level charge, FBI agents served a grand jury subpoena on him relating to the 
murder of his ex-girlfriend’s daughter.269  The subpoena included a rare “Advice of Rights” 
section, which advised Williston that he could “refuse to answer any question if a truthful answer 
to the question would tend to incriminate [him].”270  Williston duly attended the grand jury 
proceedings, and at questioning waived his right to answer non-incriminating questions, 
choosing instead to answer all questions.271  After large portions of his grand jury testimony were 
read during his seven-day trial, a jury found Williston guilty of the murder, and “[t]he district 
                                                   
263  Id.at 109, 406 P.3d at 378. 
264  Id. at 110, 406 P.3d at 378. 
265  Id. (quoting State v. Mattox, 305 Kan. 1015, 1029–30, 390 P.3d 514, 527 (2017)).  
266  Id, 406 P.3d. at 379. 
267  Id.  
268  United States v. Williston, 862 F.3d 1023, 1029 (10th Cir. 2017), cert. denied, 138 S. Ct. 436 (2017).  
269  Id at 1028. 
270  Id.  
271  Id. at 1028–30. 
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court sentenced [him] to life without parole,” per 18 U.S.C. § 3559(d) for his crime against a 
child.272  

On appeal to the 10th Circuit Court of Appeals, Williston argued that his questioning 
before the grand jury violated his right against self-incrimination under the Fifth Amendment 
since he was not Mirandized or warned of his rights prior to the grand jury testimony. 273  The 
court denied these complaints for two very important reasons.  First, the court found that 
Williston was told “three times that he could refuse to answer any grand-jury question if he felt 
the answer would incriminate him,” which provided sufficient notice given the context.274  
Second, and most importantly, the court determined that witnesses testifying at grand jury 
proceedings are not read Miranda warnings because “grand-jury witnesses are not in custody 
while testifying, and that grand-jury questioning is not interrogation,” so Miranda is not violated 
by coercion in these situations.275  The court went on to say granting such Miranda rights “would 
destroy a key part of the grand jury's investigative power. . . . This absolute right to remain silent 
. . . would hobble the grand jury's ability to get to the bottom of crimes,” so it refused to expand 
Miranda.276 

Weaver v. Massachusetts, 137 S. Ct 1899 (U.S. 2017) 

Full Case Citation: Weaver v. Massachusetts, 137 S. Ct 1899 (U.S. 2017). 
 
2016 CPS Section: V.B.2.b. – Trial Rights / Sixth Amendment Issues / Trial by Jury / Jury 
Selection 
 
Summary:  

Defendant Weaver requested a new trial when defense counsel failed to object to the 
courtroom being closed to the public for two days during the jury selection process.277  Weaver 
claimed his attorney's failure to object constituted ineffective assistance of counsel, entitling him 
to a new trial.278 

The pool of potential jury members for Weaver’s trial was large and the assigned 
courtroom could not accommodate all the potential jurors, so the judge ordered the officer of the 
court to exclude all members of the public.279  When Weaver’s mother and minister showed up 
to observe jury selection, they were turned away.280  Weaver’s mother told defense counsel 
about the occurrence, but defense counsel told her this was constitutional.281  
                                                   
272  Id. at 1030. 
273  Id.  
274  Id. at 1031–32. 
275  Id. at 1032.  
276  Id. at 1032–33. 
277  Weaver v. Massachusetts, 137 S. Ct. 1899, 1905 (U.S. 2017). 
278  Id.  
279  Id.  
280  Id. at 1906.   
281  Id.  
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The jury convicted Weaver of murder and sentenced him to life. Five years later, Weaver 
filed motion for a new trial.282  The trial court ruled Weaver and the Massachusetts Supreme 
Judicial Court affirmed that Weaver failed to show defense counsel’s conduct caused prejudice 
warranting a new trial.283  The U.S. Supreme Court held although the public-trial right is 
structural, it is subject to exceptions, which suggests that not every public-trial violation results 
in fundamental unfairness. 284   

Pena-Rodriguez v. Colorado, 137 S. Ct. 855 (U.S. 2017) 

Full Case Citation: Pena-Rodriguez v. Colorado, 137 S. Ct. 855 (U.S. 2017). 
 
2016 CPS Section: V.B.2.c. – Trial Rights / Sixth Amendment Issues / Trial by Jury / Jury 
Misconduct 
 
Summary:  

This case forced the Court to address a conflict between the no-impeachment rule and a 
defendant’s right to an impartial jury free from racial bias.285 A Colorado trial court convicted 
Peña-Rodriguez of “harassment and unlawful sexual contact.”286  After trial, two jurors told 
defense counsel—later cemented in an affidavit—that during deliberation another juror 
repeatedly made statements indicating he thought Peña-Rodriguez was guilty because of his 
Hispanic heritage.287  The juror reportedly restated this belief in several iterations including: “‘I 
think he did it because he's Mexican and Mexican men take whatever they want’”288 and “‘nine 
times out of ten Mexican men were guilty of being aggressive toward women and young 
girls.’”289   

Despite finding bias, the trial court denied Peña-Rodriguez’s petition for a new trial.  The 
Colorado Court of Appeals and Supreme Court of Colorado both affirmed on appeal because the 
juror testimony did not fit within existing exceptions for examining the validity of a verdict listed 
in Colorado Rule of Evidence 606(b).290  The Supreme Court of the United States granted 
certiorari.291 

In a 5–3 decision, Justice Kennedy’s majority opinion reversed the state courts and 
created the first constitutional exception to the no-impeachment rule.292  The Court held that, 

                                                   
282  Id.  
283  Id. at 1906–07. 
284  Id. at 1909.  
285  Pena-Rodriguez v. Colorado, 137 S. Ct. 855, 868 (U.S. 2017). 
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while safeguards permitting the examination of juror bias before final judgement are sufficient in 
almost all cases, racial bias influencing the decision of a juror violates the defendant’s Sixth 
Amendment right (applied through the Fourteenth Amendment), and severely obstructs courts 
from administering just decisions.293  However, not all types of racial bias rise to the level 
necessary to waive the no-impeachment rule.  The bias must “cast serious doubt on the fairness 
and impartiality of the jury's deliberations and resulting verdict” and “show that racial animus 
was a significant motivating factor in the juror's vote to convict.”294  The Court held the alleged 
conduct of the juror met that threshold and the impeachment evidence questioning the validity of 
the verdict should be admitted.295 

State v. Chapman, 392 P.3d 1285 (Kan. 2017) 

Full Case Citation: State v. Chapman, 306 Kan. 266, 392 P.3d 1285 (2017). 
 
2016 CPS Section: V.B.2.c. – Trial Rights / Sixth Amendment Issues / Trial by Jury / Jury 
Misconduct 
 
Summary: 

Trial court convicted Chapman of first-degree murder.  Chapman appealed, arguing the 
court should have granted his motion for change of venue to prevent a prejudicial jury.296  
Chapman claimed media coverage about his family, neck tattoo spelling “murder” backwards, 
and personal background tainted the entire jury pool in his home county.297  Chapman asserted 
this coverage was enough to meet the presumed-prejudice test, but the trial court denied each of 
his petitions under the Skilling factors test.298   
 On appeal, the Supreme Court of Kansas held that while significant media coverage—
locally or nationally—could conceivably sway some of the factors in Chapman’s favor, media 
coverage alone does not prove a prima facie instance of presumed prejudice.299  In fact, media 
coverage could be a neutral factor in determining if a change in venue is necessary.300  If a story 
has substantial statewide or national coverage, then the prejudicial jury risk could be just as high 
in other jurisdictions.301  Chapman needed evidence showing the difference between local and 
regional jury pools that could not be easily reconciled through normal voir dire.302 
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Lee v. United States, 137 S. Ct. 1958 (2017) 

Full Case Citation: Lee v. United States, 137 S. Ct. 1958 (2017). 
 
2016 CPS Section: V.B.5.b.ii. – Trial Rights / Sixth Amendment Issues / Right to Counsel/ 
Personal Choice / Right to Counsel of Choice 
 
Summary: 

In a claim under Strickland v. Washington, counsel is ineffective if the representation 
falls “below an objective standard of reasonableness” and the defendant was prejudiced by this 
incompetence (i.e., the error was not harmless).303  In Lee v. United States, the issue was whether 
the Defendant Lee was prejudiced by his counsel’s incompetence when his counsel gave him the 
erroneous advice that pleading guilty to an aggravated felony would not have deportation 
consequences. 304    

The Defendant had lived in the United States for most of his life, owned businesses in the 
United States, and had “never returned to South Korea” after moving to the United States.305  
While running his legal businesses, it appeared the Defendant also had an illegal business selling 
drugs.306  The Government offered the Defendant a plea bargain.307  As a lawful permanent 
resident, defendant worried about being deported and repeatedly asked his attorney whether his 
immigration status would be affected if he pleaded guilty.308  His attorney incorrectly assured 
him numerous times that pleading guilty would not have deportation consequences. 309  On the 
basis of this incorrect advice, the Defendant accepted the deal.310   

The Defendant argued his counsel was ineffective and the conviction should be vacated 
because he would not have pleaded guilty if he had known he could be deported.311  The district 
court denied relief.312  It reasoned that the Defendant was not prejudiced by the error because the 
Government had substantial evidence against the Defendant and the Defendant likely would have 
gone to prison longer and faced deportation anyway if he had gone to trial.313  The Sixth Circuit 
affirmed the district court’s ruling.314 
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The Supreme Court reversed both the district court and the Sixth Circuit.315  It held that the 
relevant inquiry was not whether the defendant was prejudiced because he would have succeeded 
at trial.316  Rather, the relevant inquiry was whether the defendant was prejudiced because he 
would have gone to trial if he had been properly advised.317  This inquiry is extremely fact-
specific. 318    

The court rejected the government’s argument that a defendant with “no viable defense” 
per se could not be prejudiced by denial of his right to trial.319  While many defendants with no 
defense and a small chance of winning would likely prefer a plea bargain to the risk of trial and 
therefore would not be prejudiced by denial of their right to trial, in some cases defendants might 
prefer to take their chances at trial and therefore would be prejudiced by denial of that right.320  
The Court found in the unusual circumstances of this case, where deportation was the 
“determinative issue,” there was a reasonable probability that defendant would have chosen a 
trial that would “[a]lmost certainly” lead to deportation over a plea bargain that would “certainly 
lead to deportation.”321  Thus, because of counsel’s incompetence, defendant suffered prejudice 
under the Strickland standard.322 

United States v. Williamson, 859 F.3d 843 (10th Cir. 2017)  

Full Case Citation: United States v. Williamson, 859 F.3d 843 (10th Cir. 2017), petition for 
cert. filed, (U.S. Oct. 18, 2017) (No. 17-6373). 
 
2016 CPS Section: V.B.5.b.ii. – Trial Rights / Sixth Amendment Issues / Right to Counsel/ 
Personal Choice / Right to Counsel of Choice 
 
Summary:  

Defendant Williamson challenged his sentence on the grounds that the district court abused 
its discretion in denying his motion for new counsel.323  He argued that his attorney had a per se 
conflict of interest after Defendant filed a criminal complaint against the attorney.324  The Tenth 
Circuit disagreed.325  It held that “filing, or threatening to file, a criminal or ethical complaint 
against an attorney does not per se create a conflict of interest requiring substitution of 
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counsel.”326  It reasoned that while “[a] defendant's grievance against his attorney may establish 
good cause for substitution of counsel,” merely filing a complaint against an attorney is not 
dispositive of whether the attorney had an actual conflict.327   

The Tenth Circuit looked to the Second, Fourth, and Eight Circuits for authority on the 
issue.328  These circuit courts hold that the mere fact a defendant filed a disciplinary grievance 
against an attorney does not necessarily create a conflict of interest such that the attorney’s 
performance would be adversely affected.329  The Fourth Circuit noted it would be in the 
attorney’s best interest to do a good job if the attorney knew she might undergo disciplinary 
proceedings about it later.330  Further, the these courts reasoned that adopting an automatic 
reversal rule could lead to potential problems with defendants trying to “game the system” by 
filing disciplinary reports in hopes of getting a new attorney on the “eve of trial.”331  For similar 
reasons, the Tenth Circuit also declined to adopt a per se rule that filing, or threatening to file, a 
criminal or ethical complaint against an attorney “creates a conflict of interest requiring 
substitution of counsel.”332  Rather, the Tenth Circuit held, the court must determine whether an 
attorney is actually “torn between two different interests.”333  Here, statements by the attorney 
indicated he was concerned about how the record would look on appeal, but not concerned about 
the allegations defendant had made against him.334  This indicated he was not torn between two 
interests and therefore the district court did not err in denying defendant’s motion for new 
counsel.335 

Khalil-Alsalaami v. State, 399 P.3d 264, (2017) 

Full Case Citation: Khalil-Alsalaami v. State, 399 P.3d 264, 54 Kan. App. 2d 235 (2017). 
 
2016 CPS Section: V.B.5.e.i – Trial Rights / Right to Counsel / Effective Assistance of Counsel / 
Generally  
 
Summary: 
 Defendant, Khalil-Alsalaami, challenged his conviction by bringing a claim of ineffective 
assistance of counsel under K.S.A. § 60-1507 for failing to provide him with an interpreter 
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during trial.336  Kansas provides a statutory right to an interpreter.337  Whether the defendant’s 
English is at such a level that he or she is entitled to an interpreter depends on factors such as 
“the complexity of the proceedings, the defendant’s knowledge of English, and the testimony 
presented during trial.”338  The defendant here, who worked as a translator with American 
soldiers in Iraq, primarily spoke Arabic and knew limited English.339  While the defendant’s 
lawyer acknowledged he would have difficulty understanding portions of the trial without an 
interpreter,340 the lawyer, fearing the jury would believe the defendant was hiding behind a non-
existent language barrier, advised the defendant against using an interpreter.341 
 The court found the defendant’s counsel ineffective.342  Turning first to the deficiency 
question, the court found the attorney failed to test the defendant’s English abilities despite 
knowing that the defendant would be unable to understand certain portions of the trial 
testimony.343  Additionally, the trial involved complex technical information about DNA 
transference, and the defendant faced a lengthy prison sentence if convicted.344  Nor did the 
attorney explain to the defendant that he had a statutory right to an interpreter.345  Finally, the 
attorney could have addressed the fear of a jury’s negative inference through voir dire and a jury 
instruction.346  Noting the defendant was not proficient enough in English to proceed to trial 
without an interpreter and that a reasonable attorney would not place a trial strategy ahead of the 
defendant’s interest in understanding the trial, the court found the attorney was deficient.347 
 Turning to prejudice, the court relied on State v. Calderon, where the Kansas Supreme 
Court presumed prejudice when a court instructed an interpreter to not translate closing 
arguments.348  Since Khalil-Alsalaami had been denied an interpreter for the entire trial, the court 
found the denial to be much worse than in Calderon.349  The court held that the defendant was 
substantially prejudiced by his attorney’s errors and was denied a fair trial.350 
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State v. Dartez, No. 115,567, 2017 WL 3112819 (Kan. Ct. App. 2017) 

Full Case Citation: State v. Dartez, No. 115,567, 2017 WL 3112819 (Kan. Ct. App. 2017). 
 
2016 CPS Section: V.C.1 – Trial Rights / Evidentiary Issues / Prior Actions by the Defendant  
 
Summary: 

In a domestic dispute, Section 60–455(b) evidence of prior acts of domestic violence or 
marital dispute may be offered to demonstrate the nature of the relationship of the parties.351  The 
nature of the relationship of the parties is relevant and material if it refutes an argument that the 
victim was the initial aggressor or is indicative of the motive of the defendant.352  In Dartez, the 
Appellant was convicted of attempted first-degree murder and battery of a woman he had been in 
a romantic relationship with, however she had expressed her desire to end the relationship.353  
Appellant challenged the admittance of prior incidents of domestic violence against the victim 
that occurred a month before the conduct that led to his conviction based on the second and third 
prongs of admissibility.354  Disagreeing, the Court discussed how the nature of the relationship 
between the Appellant and the victim both refuted the Appellant’s argument that the victim was 
the initial aggressor and that he was unwilling to let the victim end the relationship, which 
manifested in escalating violence towards the victim.355     

State v. Perez, 396 P.3d 78 (Kan. 2017) 

Full Case Citation: State v. Perez, 396 P.3d 78 (Kan. 2017). 
 
2016 CPS Section: V.C.1 – Trial Rights / Evidentiary Issues / Prior Actions by the Defendant 
 
Summary: 

In Perez, the court clarified that evidence brought in under Section 60–455(d) does not 
require the trial court to give limiting instructions to the jury, as it would when admitting any 
other form of prior act evidence, when a defendant is charged with a sex crime because the 
evidence is admissible for any purpose.356  In 2017, the most common claim on appeal regarding 
the admissibility of prior act evidence was that the trial court improperly failed to give limiting 
instructions.357  The Court’s discussion on limiting instructions resolves confusion regarding the 
obligation of the trial court to give limiting instructions on prior sexual acts where the victim is 
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the same and the conduct at issue is of the same character as the underlying crime.358  Because 
evidence of prior sexual misconduct is admissible for any relevant matter, trial courts do not 
have to give a limiting instruction when introducing sexual misconduct of the same character as 
the underlying crime a defendant is charged with.359 

Further, the Court discussed Section 60–455 evidence admissibility and review, and 
clarified that trial courts must use a three-part,  not a four-part, test to determine the admissibility 
of prior act evidence.360  Trial courts considering the admissibility of prior acts must determine 
(1) whether the fact to be proven by the evidence is material, (2) whether the evidence is relevant 
to a disputed fact, and (3) whether the probative value of the evidence outweighs the potential for 
undue prejudice.361  In Perez, the Appellant only took issue with the first prong of the 
admissibility test and argued that a limiting instruction was required because the evidence 
admitted of numerous deaths, insurance payouts, and disturbing sexual crimes against minors 
associated with the Appellant should not have been admitted because, especially the sexual acts, 
were immaterial and highly prejudicial.362  The Court disagreed.363  The Appellant was convicted 
of first-degree premeditated murder, sexual exploitation of a child, eight counts of rape, seven 
counts of aggravated criminal sodomy, three counts of aggravated assault, and eight counts of 
making false information.364  The prior act evidence was more probative than prejudicial and was 
of the same character as the charges against the Appellant.365  

State v. Williams, 306 Kan. 175; 392 P.3d 1267 (2017) 

Full Case Citation: State v. Williams, 306 Kan. 175; 392 P.3d 1267 (2017). 
 
2016 CPS Section: V.C.5. – Trial Rights / Evidentiary Issues / Cross-Examination 
 
Summary: 
 After a jury convicted Defendant Williams of distribution of methamphetamine, Williams 
appealed the district court’s admittance of an audio recording of statements from a non-testifying 
informant.366  Williams argued that admitting the statements violated his Sixth Amendment right 
of confrontation because the informants’ statements were testimonial in nature.367  The informant 
met with KBI Agent Lind and arranged for Lind to purchase meth from Williams.368  Lind wore a 
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body wire during the purchase and recorded audio of the entire transaction.369  Portions of the 
audio contained statements of the informant, who, although subpoenaed to testify, did not appear 
at trial.370  The district court admitted the entire audio recording in as evidence, finding that the 
informant’s statements were not testimonial in nature and therefore did not violate Williams’ right 
of confrontation.371  A panel of the Kansas Court of Appeals affirmed the district court’s finding, 
relying on a four-factor test from State v. Brown to determine whether the statements in the audio 
recordings were testimonial.372  

The Kansas Supreme Court rejected the lower court’s strict application of the Brown 
factors to determine whether a statement qualifies as testimonial.  The court noted that the factors 
in Brown “were based on precedent from the United States Supreme Court and [the Kansas 
Supreme Court] then available.”373  The Brown test was, in other words, “a creature of its time.”374  
And because the United States Supreme Court decided several Confrontation Clause cases 
defining the scope of testimonial statements since Brown, the Kansas Supreme Court determined 
that an analysis of those decisions was necessary to determine whether the admission of the 
informant’s statements violated Williams’ right to confrontation.375   

The court then reviewed Supreme Court Confrontation Clause cases to determine the 
validity of admitting the informant’s statements.376   After reviewing those cases, the Kansas 
Supreme Court concluded that Brown’s factors were no longer the “exclusive or all-encompassing 
template for determining whether a statement made by an absent declarant qualifies as 
testimonial.”377  Most importantly for Williams, the lower court’s application of Brown’s factors 
relied heavily “on the fact that the informant's statements were not made during a police 
interrogation.”378  However, the Supreme Court’s post-Brown cases clarified that “the class of 
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testimonial statements . . . is broader than formal statements made to police during an interrogation 
to solve a crime.”379  

Accordingly, the court adjusted its analysis to mirror United States Supreme Court 
precedent in which courts conduct an objective analysis of the circumstances surrounding the 
statements.380  The court considered the fact that the statements “were made during a controlled 
drug buy set up for the express purpose of creating evidence for use at a future prosecution.”381 
The court also found significant that one of the statements on the recording was made to Lind, a 
law enforcement officer.382  Additionally, the primary purpose of the drug buy was to obtain 
evidence to convict Williams.383   For these reasons, “an objective witness in the informant's 
position would ‘reasonably believe’ her statements ‘would later be available for use in the 
prosecution of a crime,’” those statements were “inherently testimonial,” and therefore the 
statements were sufficient to qualify as testimonial.384  Because the informant’s statements were 
testimonial, the district court’s decision to admit the statements violated Williams’ Sixth 
Amendment right of confrontation.385  Although the court agreed that admitting the informant’s 
statements violated Williams’ confrontation right, the court nevertheless affirmed Williams’ 
conviction because admitting the statements was harmless error.386 

VI. SENTENCING 

KAN. STAT. ANN. § 21-6620 (West 2017); 
KAN. STAT. ANN. § 21-6627 (West 2017). 

Full Case Citation: KAN. STAT. ANN. § 21-6620 (West 2017); KAN. STAT. ANN. § 21-6627 (West 2017). 

2016 CPS Section: VI.B.1.b.- Sentencing / Kansas Sentencing / Sentencing Determination / Hard 
40/50 Sentences 
 
Summary:  
 K.S.A. §§ 21-6620 and K.S.A. § 21-6627 both explain the application of mandatory 
minimum sentences for certain crimes.387  In 2017, the Kansas Legislature amended both K.S.A. 
§§ 21-6620 and 21-6627, making minor changes to the wording in each.388  In addition to these 

                                                   
379  Id. at 197, 392 P.3d at 1281; See also id. at 198, 392 P.3d at 1282 (“[T]he Crawford Court never intended to 
imply that statements made by an informant are per se beyond the scope of the Confrontation Clause.”). 
380  Id. at 200, 392 P.3d at 1283.   
381  Id. at 200–01, 392 P.3d at 1283. 
382  Id. at 202, 392 P.3d at 1284.   
383  Id.  
384  Id. (quoting State v. Brown, 285 Kan. 261, 291, 173 P.3d 612, 634 (Kan. 2007)). 
385  Id. at 202, 392 P.3d at 1284. 
386  Id. At trial, the prosecution delivered extensive overwhelming evidence against Williams which was sufficient to 
support the jury’s conviction independent of the inclusion of the informant’s statements.  Id. at 203, 392 P.3d at 
1284. 
387  KAN. STAT. ANN. § 21-6620 (West 2017); KAN. STAT. ANN. § 21-6627 (West 2017). 
388  H.B. 2092, 2017 Leg. Sess. (Kan. 2017).  



 38 

minor changes,  the legislature added two clarifying sentences to K.S.A. § 21-6620 subsections 
(a)(2)(B), (b)(2), (c)(1)(B) and (c)(2)(B).389  These sections address when the mandatory 
minimum of 25 years does not apply.390  Prior to the 2017 amendments, if the defendant “would 
be subject to presumptive imprisonment” under the sentencing grid and the sentencing range 
exceeded 300 months, the statute called for the defendant to be sentenced according to the 
mandatory minimum under the sentencing grid.391  After the amendment, when a defendant 
“would be subject to presumptive imprisonment pursuant to the sentencing guidelines grid for 
nondrug crimes and the sentencing range would exceed 300 months if the sentence established 
for a severity level 1 crime was imposed,” the defendant receive a mandatory minimum sentence 
“equal to the sentence established for a severity level 1 crime” under the sentencing grid.392  
Additionally, the amended sections state that no parole is available to the defendant until the 
defendant has served the mandatory minimum.393  Further, the amendments prohibit the 
application of good time credits to reduce the sentence.”394 

State v. Allen, 407 P.3d 661 (Kan. Ct. App. 2017)  

Full Case Citation: State v. Allen, 55 Kan. App. 2d 87, 407 P.3d 661 (2017). 
 
2016 CPS Section: VI.B.1.d.- Sentencing / Kansas Sentencing / Sentencing Determination / 
Consecutive & Concurrent Sentences 
 
Summary: 
 Marcus William Allen was on probation in two separate cases when he violated the terms 
of both probation periods.395  In both cases Allen stipulated that he had violated his probation.396  
In each case the judge ordered 60-day probation periods.397  At the second hearing, the judge 
ordered the two 60-day probation sanctions to run consecutively, for a total of 120 days 
probation.398  Allen objected, relying on K.S.A. 2016 Supp. 22-3716(c)(10) which provides that 
“[i]f an offender is serving multiple probation terms concurrently, any violation sanctions 
imposed . . . pursuant to subsection (c)(11), shall be imposed concurrently.”399  The district court 
overruled his objection.400  
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The Court of Appeals reversed the district court and held that the statute does prohibit 
ordering probations to run consecutively.401  Although the State argued that the statute’s 
probation violations should only apply to proceedings in a single district court, the Court of 
Appeals reasoned that “there are two triggers to the application of [the statute’s] rule.  First, the 
offender must be ‘serving multiple probation terms concurrently.’  Second, violation 
sanctions must be imposed under one of the listed subsections.  If those conditions are met, then 
any sanction ‘shall be imposed concurrently.’”402  Because Allen was serving multiple probation 
terms concurrently and the sanctions were imposed under one of the listed subsections, the 
district court was required to order Allen’s probation to run concurrently.403 
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