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Part II. Criminal Procedure Law in Turkey

Prof. Dr. Feridun Yenisey

Chapter 1. Organization of Criminal Justice in Turkey

289. The rules of criminal procedure law, substantive criminal law, the administration
of justice, the rights of the accused and the powers of the prosecution services are
interconnected with each other; thus they constitute a “system of criminal justice”.

The Turkish Code of Criminal Procedure (Ceza Muhakemeleri Usulii Kanunu CMUK)
was enacted on April 20, 1929, Act No. 1412. It was a translation of the 1872 German

Code of Criminal Procedure, adopted with few changes. This Code was replaced by the
Code of Criminal Procedure in 2005 (CMK).!

The Turkish Penal Procedure Code adopted the “mixed system” of criminal procedure:
the preliminary investigation and the preparation of the public prosecution are conducted
in camera (Article 157, CMK), in accordance with the “inquisitorial system.” The trial
inquiry stage is conducted publicly, in the presence of the accused, and orally, according
to the accusatorial system.”> It now regulates electronic interaction within criminal
procedure (Article 38/A, CMK added by Law No. 6352 in 2012). The decisions and
judgments as well as all interactions shall be signed by electronic signature (Article
38A/3 CMK).

1. A separate Law, of June 8, 1936, Act No. 3005, did provide a special procedure for “flagrant
offences”. This Law was also abolished in 2005. Kunter & Yenisey & Nuhoglu, Muhakeme
Hukuku Dali Olarak Ceza Muhakemesi Hukuku, 18. Bas1 (Istanbul, Beta, 2010), 1198; K. Giilen,
Giiniimiizde Polis Vazife ve Salahiyet Kanununun Tatbiki (Ankara. 1977), 215. N. Centel & H.
Zafer, Ceza Muhakemesi Hukuku, 7. Basi (Istanbul, Beta, 2010), 500.

2. N. Giirelli, “The Recent Development of Turkish Criminal Procedure and the Practice of the
Turkish Judiciary,” Annales de la Faculte De Droit D Istanbul XXIX, no. 45, Tome (1983): 113
149.

§1. CRIMINAL COURTS
1. Introduction

290. A sovereign country has three branches of power, one of which is the jurisdiction
of independent courts. Taken as a whole, the jurisdictions of the different courts cover the
entire territory of Turkey, with a few exceptions (supra, paragraph 86).

There exists a unity of jurisdiction. Within the State there is a single jurisdiction
divided into branches: constitutional, civil and criminal. The law governs the field of
jurisdiction of each branch.

The structure of the courts was designed along the French Model in 1879. There have
been unsuccessful efforts for decades to change this system. Finally, in 2005, a new Code
on Courts brought a major reform (4dli Yarg: ik Derece Mahkemeleri ile Bolge Adliye
Mahkemelerinin Kurulus, Gérev ve Yetkileri Hakkinda Kanun; 2004-5235).
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The courts in Turkey are divided into ordinary courts and administrative courts. The
Courts of ordinary jurisdiction are divided into two branches: civil! and criminal courts.
The civil and criminal courts are different and separate.

Distinguishing the competence of the administrative courts and that of the ordinary
civil courts is not easy. A special court, the Court of Conflicts, resolves conflicts between
ordinary civil courts and administrative courts (infra, paragraph 299-I).

The total number of judges and prosecutors at the end of July 2013, including those in
the administrative judiciary, was 13,145 (10,318 at the end of 2011), a quarter of whom
were women. At the end of 2012, 34% of judges and 7% of prosecutors were women.
There were 11.39 judges and 5.98 prosecutors per 100,000 people.?

The 2013 budget for the judiciary amounted to approximately €2.68 billion, roughly
0.45% of Turkey’s GDP.

1. The lower courts of civil jurisdiction are the Courts of First Instance, Peace Court in Civil Matters
(Justice of the Peace) and Commercial Courts, Execution Officers, Bankruptcy Officers and
Investigation Authorities. The Investigation Authorities also act as judges in certain cases with
the capacity to settle monetary disputes by means of summary procedures (T. Ansay &
D.Wallance, Introduction to Turkish Law, 6th edition (Oceana New York, 2011), 211

2. European Commission, Turkey 2013 Progress Report COM(2013) 700 final.

291. The Constitutional Court has several functions. Besides its powers as the court
that controls the laws adopted by Parliament, it may function as a criminal court of the
first instance.

The Constitutional Court (infra. paragraph 300-1V) functions as the “Highest Criminal
Court” if the accused is a high official (Article 148/3, AY) or if the case deals with the
closing down of a political party.!

1. In August 1993 the Constitutional Court closed down the People’s Labor Party (HEP), a pro-
Kurdish political party, on the grounds that it advocated separatism. Its successor, Democracy
Parts (DEP), was investigated on the same charges.

292. Turkey has accepted the jurisdiction of the European Court of Human Rights' with
respect to the ECHR (Article 25/2, IHAS).?

According to the amendment of Article 90 of the Turkish Constitution (2004-5170),
International Conventions related to substantive human rights are superior if there is a
conflict with the internal codifications.

1. Yenisey & Cihan, Menschenrechte im Strafverfahren, AIDP National Report (Spain, 1993).

2. Kunter & Yenisey & Nuhoglu, Muhakeme Hukuku Dali Olarak Ceza Muhakemesi Hukuku, 18.
Basi (istanbul, Beta, 2010), p. 1864.

3. O. Dogru, Anayasa ile Karsilastirmali Insan Haklar: Avrupa Sozlesmesi ve Mahkeme Ug Tiiziigii
(istanbul: Vedat Kitapcilik, 2010). O. Dogru, Insan Haklar: Avrupa Mahkemesi Ictihatlar:
(2004-2008). M.S. Gemalmaz, Ulusaliistii Insan Haklari Belgeleri (2010). R. Ozmen, Insan
Haklart Mevzuati (2010). S. Unal, Turkish Legal System and the protection of Human Rights
(Ministry of Foreign Affairs Center for Strategic Research, Sam Papers No: 3/99, Ankara, 1999).
Y. Unver, Adil Yargilanma Hakki ve Ceza Hukuku (Ankara: Seckin Yayinlari, 2004).

II. Categories of Criminal Courts

293. The criminal courts of first instance fall into three categories: general criminal
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courts, special chambers (or sections) of the general courts and the criminal courts
founded on a special statute. Investigating judges no longer exist in Turkey, as judicial
inquiries were abolished in 1985.

A. General Criminal Courts

294. There are two categories of general criminal courts: Court of General Jurisdiction
in Criminal Matters and Court of Assizes.!

1. The jurisdiction of the courts was regulated by the Code of Application of the Penal Procedure
Code Article 25. However in 2004 a law abolished this code and substituted it with the new Act
on the Structure of Courts “2004-5235.”

295. Peace Courts abolished in 2014. Peace courts have been abolished in 2014 by
Law No. 6545. The Code on Courts (2004-5235) Article 10, had widened the jurisdiction
of this court to cases that deal with crimes carrying imprisonment up to and included two
years, and it can impose criminal fines and security measures as well.! Only one judge
was sitting in the Peace Court (Article 9/2, Law 2004-5235) and there was no public
prosecutor present.’

1. Priviously, the jurisdiction of the Peace Court in criminal matters was limited to cases of

misdemeanors and some petty offenses listed by the repealed Code of Application of the Penal
Procedure Code (Article 29).

2. N. Centel & H. Zafer, Ceza Muhakemesi Hukuku, 7. Bas1 (Istanbul, Beta, 2010), 509. A. Parlar &
M. Hatipoglu, Sulh Ceza Davalar: (2009). A. Giindel, Sulh Ceza, Agir Ceza ve D.G.M. Davalar
(Ankara: Seckin Yayinlari, 1999).

296. The Court of General Jurisdiction is competent to hear cases that do not fall under
the jurisdiction of other criminal courts (Article 11, Act of 2004-5235).!

There is a Court of General Jurisdiction in each district and the court has one judge
(Article 9/2, Law 2004-5235).> Beginning from May 2011 there was no public
prosecutor present in the Court of General Jurisdiction for two years in order to speed up
the procedure. The aim had been to allow prosecutors to concentrate on the investigation
phase of the proceeding, and the collection of evidence, so that the trial proceedings
could be conducted in a speedy way. This provisionary regulation lapsed at the end of
2013, and the public prosecutors are back in the courtroom.

1. A. Parlar & M. Hatipoglu, Muzaffer, Asliye Ceza Davalari, 2008. Giindel, Ahmet, Asliye Ceza
Davalar1 (Ankara: Segkin Yaynlari, 2000).

2. M. Gorgiin, Uygulamada Asliye Ceza Davalari (1999).

297. Court of Assize. There are two associate justices and one president in this court
(Article 9/3, Law 2004-5235).

The 2005 amendment has made a mixed system of jurisdiction of the Court of Assize
(Article 12, Act 2004-5235 as amended by the Law 2005-5328). The 2014-6526
amendment included crimes to the jurisdiction which were regulated previously in the
repealed Article 10 of the Anti-Terror-Act. Thus, together with repealing Article 10
TMK, the jurisdiction of the Court of Assize was extended to terror crimes and organized
crimes.

This court has now jurisdiction on crimes that bring “aggravated life imprisonment,”
“life imprisonment” and “imprisonment more than ten years.” Additionally, it has
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jurisdiction over certain crimes which are listed in the Code: theft by force (Article 148
TCK), bribery by force (Article 250/1 and 2 TCK), forgery of official documents (Article
204/2 TCK), qualified swindling (Article 158 TCK) and fraudulent bankruptcy (Article
161 TCK), and except for Articles 318, 319, 324, 325 and 332 TCK, crimes regulated
under second book, part four, section four, five, six and seven, and crimes regulated
under the Anti-Terror-Act, No. 3713.

Jurisdiction of the Constitutional Court, the Court of Cassation as a first instance court,
military courts, and juvenile courts have jurisdiction if the case would be tried before one
of them and a Court of Assize (Article 12, Law No. 2004-5235, as amended by Law No.
2014-6526).

Courts for organized crimes and terror crimes (infra, paragraph 298-I1I) which were
abolished in March 2014 had a wider venue as a specialized chamber of the Court of
Assize until then.

B. Special Chambers of the General Criminal Courts

298. The Special Chambers of the General Courts include “press courts” (infra, 1),
“smuggling courts” (infra, 1I), “organized crime courts” (infra, IlI), and “traffic courts”
(infra, IV).

I - Press Courts.

Within the Organization of Turkish Courts' there are special chambers of the general
courts that have subject matter expertise (specialists) in some fields. For example,
according to the new Press Code, the second chamber of the or the Court of General
Jurisdiction is competent for offenses committed by the press (Article 27/2, Act 2004—
5187) (supra, paragraph 178).

II - Smuggling Courts.

Since March 21, 2007, with the implementation of the “Combating Smuggling Act
2007” No. 5607 (KagK), new courts dealing with smuggling have been operational. In
cases of misdemeanors, the public prosecutor is empowered to rule on administrative
fines. If the case is dealing with administrative confiscation in Article 14, KK, the Peace
Court has jurisdiction upon the request of the public prosecutor. Legal remedies against
these decisions are governed by the Act on Misdemeanors (Article 17/1, KagK). In cases
of “crimes” regulated in the “Combating Smuggling Act 2007, cases shall be tried by
“smuggling courts,” established by the “High Council of Judges and Prosecutors,” upon
the request of the Ministry of Justice (Article 17/2, KagK). If the crime is forgery of
official documents in relation with smuggling, then the general section of the Court of
Assize has jurisdiction. But if the crime is organized smuggling of narcotics, jurisdiction
goes over to the court of the assize (repealed Article 250/1, CMK, as amended). Thus the
scope of smuggling crimes that come before the criminal courts is quite limited.

III - The repeal of the terrorism courts.

There are no specialized courts for organized crimes and terror crimes, and no special
procedural rules for such crimes in Turkey since the 2014-6526 amendment. The history
of the establishment and subsequent repeal of special courts and the consequences (5
below) of repealing them are as follows:
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1) State security courts of 1991.

State security courts dating back to 1991, dealing with terror crimes and crimes against
the security of the state, have always been disputed in Turkey. Courts with special
procedural rules have remained in the Turkish Criminal Justice System since then, with
some changes in the structure and the name.

2) Organized Crime Courts of 2004.

The “Organized Crime Court” of repealed Article 250, CMK is a product of Act No.
5190, dated June 16, 2004, which repealed the State Security Courts and created a
specialized Chamber of the Court of Assize. This court had collective jurisdiction in
several cities over terror crimes, crimes against the integrity of the State and organized
crimes.

3) CMK 250 courts of 2005.

This structure was transferred into the Penal Procedure Code as Articles 250, 251 and
252 in 2005.

4) Anti-Terror-Courts of 2012.

These courts were transformed to "Anti-Terror Courts" in 2012, and the Law No. 6352
dated 2.7.2012 repealed Articels 250, 251, 252 CMK. In this way, the establishment and
jurisdiction of courts with special powers and public prosecutors were furnished with
extended powers has been transformed to Anti-Terror Courts.

The new structure in the Anti-Terror Law did not include all the previous special
powers of prosecutors and the special courts, and new judges were appointed by the
High Council and Prosecutors for the established TMK 10 Courts (Article 10 TMK, as
amended by Law No. 6352).

The provisional Article 2/2 of this Law, however, made an exception, and abolished
special courts for high profile pending political cases against military commanders
maintained their jurisdiction until a final verdict was reached. This exceptional regulation
was the point of recent political discussions at the end of 2013 and in the first months of
2014. Critics argued that this last amendment related to abolishing the courts was
motivated by the wish to avoid investigations initiated by the special empowered public
prosecutors against the members of the ruling government.

5) Abolition of Anti-Terror Courts in March 2014.

Law No. 6526, dated 21/2/2014 went into force at 4th of March 2014. Article 19 of this
Law repealed Article 10 of the Anti-Terror-Law (TMK), and Provisional Article 2/4 of
Law No. 2012-6352 that gave jurisdiction to the abolished courts until they reached the
final verdict.

Repealing Article 10 TMK has important consequences for the Turkish Criminal
Procedure Law. There are no longer specialized courts for organized crimes and terror
crimes, and no special procedural rules for such crimes.

The Provisional Article 14 of the Anti-Terror Act, added by Law No. 2014-6526 reads
as follows:
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“Provisional Article 14- On the date when this Law is entered into force, courts of
assize carrying out their duties under provisional article 2 of the Law dated 2/7/2012 and
numbered 6352 and courts of assize assigned under article 10 of Anti-Terror Law which
is repealed by this Law shall be abolished.

The chief judges and member judges assigned to the abolished courts of assize and
judges and Public Prosecutors assigned to the investigation of the offences within the
scope of the Anti-Terror Law shall be appointed by the High Council of Judges and
Prosecutors to other positions as deemed appropriate by taking into consideration their

acquired rights within 10 days starting from the completion of turnover under paragraph
5.

The investigation cases carried out by the Public Prosecutors assigned under
Article 10 of the Anti-Terror Law which is repealed by this Law shall be turned over to
the competent Chief Public Prosecutors Offices on the date of entry into force of this
Law.

The pending cases before courts of assize carrying out their duties under
provisional article 2 of the Law numbered 6352 and courts of assize assigned under
Article 10 of the Anti-Terror Law which is repealed by this Law shall be turned over to
the competent and assigned court so as to resume the prosecution on the date of entry
into force of this Law. The examination of the cases by the Chief Public Prosecutor’s
Office of Court of Cassation or the Chamber of Court of Cassation after decision by
these courts of assize shall be continued.

Turnover proceedings under paragraphs three and four shall be concluded within
fifteen days from the date of entry into force of this Law by the judges assigned to the
courts of assize abolished by this Law and by the Public Prosecutors. Until the turnover
process of the cases is concluded, to avoid inconvenience, the judges and courts in this
new jurisdiction shall be competent to rule on protection measures concerning these
turned over cases. Moreover, for the judgments in which justification has not yet been
written down but on which the abolished courts have ruled, the justifications shall be
written within at latest fifteen days from the date of entry into force of this Law. The
archive and deposits of the finalized cases in these abolished courts and other documents
shall be turned over to the court or courts to be defined by the High Council of Judges
and Prosecutors and the subsequent proceedings and requests shall be carried out or
ruled on by these courts.

The references in the legislation for the high criminal courts which are assigned
under repealed paragraph one of article 250 of Criminal Procedures Code and
paragraph one of article 10 of the Anti-Terror Law shall be deemed to be made to courts
of assize and the reference to the members of these courts of assize shall be deemed to be
made to Ankara courts of assize defined by the High Council of Judges and Prosecutors.
The references to the offences within scope of paragraph one of article 250 of Criminal
Procedures Code and the offences within scope of paragraph four of article 10 of the
Anti-Terror Law shall be deemed to be made to the following offences laid down in the
Turkish Penal Code:

a) To the offence of laundering value of property obtained from production and
trade of drugs and stimulants committed for the purpose of actions of organization,
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b) To the offences committed by using force and threat for the purpose of actions of
an organization established to provide undue economic benefit,

¢) To the offences laid down in Part Four, Five, Six and Seven of Section Four of
Second Book (except articles 305, 318, 319, 323, 324, 325 and 332).

After the date of the entry into force of this Article, with regard to the pending cases
related to offences within the scope of Article 10 of the Anti-Terror Law which is
repealed by this Law, a suspension or dismissal decision shall not be rendered. In cases
where the accused is a public official, and the opening an investigation against him
requires a permission or a judgment, this requirement shall not be taken into
consideration.

Judges and prosecutors at the repealed anti-terror-courts were appointed to regular
courts of assizes within ten days, and pending cases at these courts were transferred to the
regular Court of Assizeat the place where the crime had been committed.

Decisions related to detention were rendered by judges and courts where the abolished
courts are located (Articel 1 of Law No. 6526, dated 21/2/2014). Under this provision,
accused awaiting the decision of the Court of Cassation, and have been in custody more
than five years, were released.

1V - Traffic Courts.

Some traffic offenses are subject to the jurisdiction of the Peace Court. In each district,
one chamber of the Peace Court is appointed to deal with these offenses (Article 112, Act
No. 2918 dated 1983).2

1. F. Yenisey, Ceza Muhakemesi Hukukunda Istinaf ve Tekrar Kabulii Sorunu, (Istanbul 1989), 9.
2. N. Centel & H. Zafer, Ceza Muhakemesi Hukuku, 7. Bas: (Istanbul, Beta, 2010), 533.

C. Criminal Courts that Depend on a Special Statute

299. Some courts of special jurisdiction, such as the Constitutional Court, are formed
by a specific Act.!

I - Court of Confflicts.

If there is a conflict of competence between the ordinary courts and the military courts
or administrative courts, the Court of Conflicts decides which court is competent.

II - Military Courts.

Military Courts* are formed according to Article 145 of the Constitution for military
offenses.’ Military courts and military disciplinary courts shall only have jurisdiction for
crimes committed by military personnel and related to military duties. By contrast, crimes
against the security of state, the constitutional order and its functioning, allegedly
committed by military personnel, shall be tried by civil courts only. Except in times of
war, non-military persons shall not be tried by military courts.

The Military Court of Cassation monitors their decisions. The recent change has
removed a reference to "the requirements of military service" which was previously a
guiding principle for legal regulations on military issues (Article 156/4, AY). The
Military Court of Cassation shall be independent.
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Military Court of Cassation, and Supreme Military Administrative Court (Article 157,
AY) are incorporated in the justice system of Turkey next to the civilian Court of
Cassation, and thus the "multiplicity of supreme judicial authorities" is one of the
characteristics in Turkey.

European Court of Human Rights addressed the issue of multiplicity of supreme
judicial authorities in the case of Nejdet Sahin and Perihan Sahin v. Turkey (2010), and
did not find a violation of fair trial principles (Article 6/1 ECHR), but emphasized the
problem of conflicting case-law that would undermine the legal certainty.*

There are 12 military courts of the first instance in Turkey. They hear cases in a panel
of three professional military judges. There are some defined cases, e.g., those punishable
up to five years of imprisonment, dealt with by a single judge. The previous composition
of a bench with one army officer and two career military judges has been amended after
the ECHR decision Fikret Dogan v. Turkey (2001).

In cases where a civilian commits a crime in the peacetime together with a military
service man, the crime will be investigated by civilian public prosecution and the
prosecution shall be conducted by a civilian court, even if the crime is a military crime as
defined in Military Penal Code (Article 2, CMK as amended by Law No. 5918 in 2009).

The new Turkish Armed Forces' Discipline Law, No. 6413, adopted on 31 January
2013, shall be applicable for peacetime, provides for conversion of disciplinary tribunals
into administrative disciplinary committees, the abolition of solitary confinement and the
strengthening of appeal mechanisms for disciplinary punishments. But the disputed Law
on Establishment and Powers of Disciplinary Courts, Law No. 1964-477 remains to be in
force for wartime.

III - Juvenile Courts.

Juvenile Courts were restructured in 2005. There are “Juvenile Courts” and “Juvenile
Courts of Assize”.

The Juvenile Courts are established in the center of each village, where there is one
judge. The public prosecutor is not present at the court (Article 25/1, Act No. 2005—
5395). This court acts as a “Court of General Jurisdiction”, and as the “Peace Court” in
juvenile matters (Article 26, Act No. 2005-5395).

“Juvenile Courts of Assize” consist of one president and a sufficient number of
members. The court hears cases with one president and two members, and it has regional
jurisdiction (Article 25/2, Act No. 2005-5395) within the same village (Article 27/2, Act
No. 2005-5395) in cases that would originally fall under the competence of the Court of
Assize (Article 26/2, Act No. 2005-5395).

Juvenile Courts were formerly regulated by the 1979 Act No. 2253. However, the
actual functioning throughout the whole of Turkey was not complete. Only in five big
cities Juvenile Courts have been established. Suspects from 11-15 years of age are tried
in Juvenile Courts.

The “Protection of the Child Act” (Act No. 2005-5395) has extended the jurisdiction of
the Juvenile Court to all persons until they attain the age of 18 (Article 3/1, Act No.
2005-5395).
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Suspects under 18 years of age must have a lawyer (Article 150/2 CMK). Pretrial
detention of a child is forbidden if the child is under the age of 15 and the alleged crime
carries an imprisonment of less than five years as the upper level of punishment (Article
21, Act No. 2005-5395). The former Act of Juvenile Courts had foreseen a similar
provision: the pre-trial detention of a child under 18 years of age was forbidden if the
committed crime was punished by custody of less than three years (repealed Article 19/3
CMK).

1V - Family Courts.

Family Courts are competent civil courts to handle all matters arising from divorce
applications, including settling the disputes. This new institution was established on
January 9, 2003, by Act No. 4787, in order to strengthen the family unit and thereby
prevent juvenile delinquency. If the settlement attempt fails, only then the Family Court
decides on the merits of the case (Article 7 Act No. 4787). Family Court may order a
child to be placed in another family if the members of his family are not fulfilling their
duties toward their child (Article 6 Act No. 4787).

1. The State Security Court (Deviet Giivenlik Mahkemesi), which has been repealed by Act 2004—
5190, was created in 1983. The jurisdiction of this court was explained in Article 9 of the State
Security Court Act (No. 2845). After the last amendment in 2001, there were only a few crimes
that were subject to the State Security Court. The ordinary Court of Cassation was monitoring the
judgments of the State Security Courts. There are no State Security Courts within the Turkish
Criminal Justice System as of today.

2. Before this legislation, the first chamber of the Court of General Jurisdiction was appointed to
deal with smuggling offenses (Article 26/2, repealed Act 2003.4926).

3. In cases where Parliament declares Martial Law, the Military Courts have jurisdiction as Martial
Law Courts.

4. E. Svanidze. A Comparative Analysis of Military Justice System in the Council of Europe Member
States, Council of Europe, 2012, p. 112.

D. High Courts of Legal Remedies

300. High Courts of Legal Remedies. The Turkish Criminal Justice System in reality
offers at this time only one ordinary legal remedy: that is “cassation” (infra, II) against
the final decisions of the trial courts (Act of Court of Cassation, No. 2797). The “legally”
existing “Courts of Appeal” (infra, I) have not been formed yet as of March 2014.

I - Regional Courts of Appeal.

The Turkish Law previously did not recognize the remedy of appeal (infra, paragraph
408) in relation to the facts of the case.! The “Law on the Establishment, Duties and
Powers of the Ordinary Courts of the First Instance and the Regional Courts” (2004—
5235) intends to create such courts (supra, paragraphs 40, 294). The Courts of Appeal
had been established during the Ottoman Empire in 1879, but were abolished in 1924.
Since that time, there have been plenty of unsuccessful attempts to create these
intermediate courts. Parliament, through the 2004 Reform, decided to establish the
appeals courts, and it has regulated their structure in a separate Code (Law 2004—-5235)
and their rules of procedure in the new Penal Procedure Code (between Articles 272 and
285, CMK).

According to the “Law on the Establishment, Duties and Powers of the Ordinary
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Courts of the First Instance and the Regional Courts” (2004-5235), Ordinary Regional
Courts shall be founded regionally, based upon the geographical location and the case
load, upon the decision of the High Council of Judges and Prosecutors, by the Ministry of
Justice (Article 25, Act No. 2004-5235). Ordinary Regional Courts consist of an Office
of Presidency, Assembly of Presidents, Chambers, Office of Public Prosecutor, Justice
Commission of the Ordinary Regional Court and Directorships (Article 26, Act No.
2004-5235).

The Chambers of the Ordinary Regional Courts are divided into “civil chambers” and
“criminal chambers.” There are at least three civil chambers and two criminal chambers
at each Ordinary Regional Court. The High Council of Judges and Prosecutors is entitled
to increase or decrease the number of the chambers according to the proposal of the
Ministry of Justice. The Chambers consist of one president and a sufficient number of
members (Article 29, Act No. 2004-5235).

As the restructuring of the courts requires a number of new highly qualified judges and
personnel, as well as new buildings, the application of this new remedy (appeal; istinaf)
within the Penal Procedure Code has been postponed until the courts are activated. It is
not certain by now (March 2014) when the courts shall be activated and when the appeal
procedure (infra, paragraph 409) shall be applicable. As of today, the provisions on
revision (temyiz) (Articles 305-322) of the abolished Code of Penal Procedure dated
1929-1412 are still applicable in criminal matters (infra, paragraphs 410-418).

II - Court of Cassation.

At the present time, the Court of Cassation reviews all the petitions related to mistakes
in the application of the law in final judgments of all trial courts in Turkey. The Supreme
Council of Judges and Prosecutors elects the members.

After the amendment in 2/12/2014, by Law no. 6572, the Court of Cassation is
comprised of twenty-three (was 21) chambers for civil matters, and twenty-three (was 11)
chambers for criminal matters. According to the provisional Article 14 which has been
added to Law on the Court of Cassation by Law 2014-6572, new elections has been done
for the recently established civil and criminal chambers, and the First Presidential
Chairmanship has been newly formed. Accordingly, as of the first days of January 2015,
all chambers have been given new jurisdiction, and pending cases have been reassigned
to the newly occupied chambers. The aim of these amendments may be the desire of
changing judges at some chambers.

The CGK acts as the High Commission of the Court of Cassation. If, for example, the
Attorney General (the Chief Prosecutor at the Court of Cassation; Yargitay Cumhuriyet
Bagsavcisi) disagrees with the decision of the Chamber of the Court of Cassation, then
the case is brought before the General Assembly.

With regard to the efficiency of the judiciary, the number of pending cases before the
Court of Cassation was reduced by mid-2013, compared to mid-2012. The Council of
State increased the number of cases it concluded in 2012 compared to the year before.
With respect to first instance courts, the number of criminal cases pending in April 2013
increased as compared with the cases pending at the end of 2011, while the number of
civil cases remained approximately the same.
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111 - Military Court of Cassation.

There is a Military Court of Cassation to review decisions and judgments rendered by
the Military Courts (Article 156, AY). Members are selected by the President of the
Republic from three candidates nominated by the Military Court of Cassation.

1V - Constitutional Court.

The 2012-5982 amendment in Constitution changed the structure of the Constitutional
Court (Article 146, AY). The number of members of the Court increased from 11 to 17.
Moreover, the draft no longer provided for substitute members, whereas originally the
Court used to comprise 4 substitute members. According to the repealed provision, all 11
regular and 4 substitute members of the Court were elected by the President either among
the candidates nominated by the high courts as well as the Council of Higher Education,
or on its own discretion. Now, the new law provides that three judges of the
Constitutional Court shall be elected by the Turkish Grand National Assembly, two of
which from among the candidates nominated by the Court of Accounts and a third one
from among the candidates nominated by the presidents of the bar associations. In
addition, 14 members of Constitutional Court shall be elected by the President who shall
wield his appointing power directly for 4 members and indirectly for 10 members. In
particular, the President shall elect the former 4 members of the Constitutional Court on
his own discretion among senior administrative officers, lawyers, judges and public
prosecutors of the first degree, and reporting judges of the Constitutional Court. He shall
elect the other constitutional judges from among the three candidates nominated by the
following institutions: the Court of Cassation (3 members), the Council of State (2
members), the Military Court of Cassation (1 member), the Supreme Military
Administrative Court (1 member), and the Council of Higher Education (3 members).
According to the new rules, the members of the Constitutional Court shall serve for a
single term of 12 years, without possibility of renewal.

Furthermore, the Constitutional Court, when functioning as Supreme Court, has the
power to try high-ranking officials, including the President, members of the Council of
Ministers, as well as judges and prosecutors of the high courts. According to the 2010
amendment, the Speaker of the Turkish Grand National Assembly and the Chief of Staff,
the Commanders of the Land, Naval and Air Forces and the Commander of the
Gendarmerie shall also be tried by the Constitutional Court in its capacity as the Supreme
Court.

Finally, the constitutional amendment introduced a constitutional complaint procedure,
which enables individuals to access to the Constitutional Court directly. There are three
cumulative application conditions: a) One may apply to the Constitutional Court on the
grounds that one of his fundamental rights and freedoms is violated by public authorities;
(b) The concerned right or freedom, which is guaranteed by the Constitution, must be
enumerated in the European Convention on Human Rights; (c) Before making the
individual application, ordinary legal remedies must be exhausted. As of July 2014 the
Court received 22677 applications and decided in 9683 cases including its judgments on
the Twitter and YouTube access ban.

1. F. Yenisey, Ceza Muhakemesi Hukukunda Istinaf ve Tekrar Kabulii Sorunu (istanbul: Istanbul
Universitesi, 1989), 9.
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I11. Subject Matter Jurisdiction of the Courts

301. The courts cannot hear cases that are outside of their jurisdiction (gdrev).! The
jurisdiction of the court is related to the public order, and its application is compulsory.
Exceptionally, as a matter of procedural economy. a court of higher jurisdiction may not
reverse a case from a lower court when the indictment has been approved (Article 5/1,
CMK) under the belief that the higher court is powerful enough to furnish the accused
from a lower court with sufficient protection.

Exceptionally, as a result of the joinder of cases, connected offenses are tried by a court
of higher jurisdiction (Article 16, CMK).?

In cases of organized crime, the jurisdiction of the specialized chamber of the Court of
Assize (supra, paragraph 298-111) was limited to the organized form of crimes; this court
would refer cases of ordinary criminality at any stage of the procedure to the competent
court (repealed Article 252/1-g, CMK). This provision no longer exists.

1. E. Yurtcan, Ceza Yargilamasi Hukuku, 4. Bas1 (Istanbul, Kazanci, 1991), 85. N. Centel & H.
Zafer, Ceza Muhakemesi Hukuku, 7. Basi (Istanbul, Beta, 2010), 508.

2. N. Kunter, “Fikri I¢tima Sebebiyle Suglarin Birlestirilmesi,” THFM (1948): 1, 11, 369.
IV. Venue

302. The courts of the Turkish Republic are competent for crimes committed in Turkish
territory (Article 8, TCK). There are some exceptions for crimes committed outside of
Turkish territory (supra, paragraph 87).! The Turkish Penal Procedure Code grants
jurisdiction to only one court: “The trial of a criminal action shall be held in the place
where the offense was committed” (Article 12/1, CMK). In cases of attempted offenses,
the court of the place where the last act was committed has jurisdiction, and in cases of
continuing offenses and of successive offenses (Article 43, TCK), the court of the place
where the last crime was committed has jurisdiction.?

If the place where the crime was committed is not known, the court of the place where
the accused was arrested, or, if he is not arrested, the court of the place of his domicile
will have venue. If the accused does not reside in Turkey, the court where he last resided
in Turkey will act as the venue (Article 13, CMK).

There are some exceptions to this rule. Juvenile Courts (CKK 25) (supra, paragraph
299-111) have a collective venue, as these courts have many cities under their jurisdiction.
Therefore, a crime committed in one city may be tried in another location if there is no
Juvenile Court in that particular city.

Turkey is divided in to 81 provinces (i/) and each province has districts in it (ilce).
Each district is under the jurisdiction of the court of that district, and there is an office of
chief public prosecutor in that district. As a consequence of this geographic division,
every chief public prosecutor office has its own venue. If a crime has been committed in
another place, the public prosecutor shall decide that he has no jurisdiction and send the
case file to the district of jurisdiction. If there is a dispute between two public
prosecutors, the nearest Court of Assize renders a final decision (Article 161/7 CMK as
amended by Law 6217 in 2011).

1. N. Centel & H. Zafer, Ceza Muhakemesi Hukuku, 7. Bas1 (Istanbul, Beta, 2010), 516.
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2. Aydin Okur, Derya, Deniz hukukunda liman devleti yetkisi ve denetimi: gemi kaynakli deniz
kirliliginin onlenmesinde degisen yetki dengeleri baglaminda liman devleti yetkisinin artan
onemi (2009).

303. Some special courts might have jurisdiction according to the status of the accused
in the society. For example, if the State President must be tried, he or she will be tried by
the Constitutional Court (Article 148/3, AY) (supra, paragraph 291) in its function as the
“Highest Criminal Court”.

Crimes committed by State officials (supra, paragraph 174) form another exception.
Under the “Act on the Adjudication of Civil Servants” (Memurlar ve Diger Kamu
Gorevlilerinin Yargilanmasi Hakkinda Kanun) of April 12, 1999 (No. 4483), the public
prosecutor is not directly competent in such cases.! The supervisor of the alleged official
makes the preliminary investigation and decides whether to give the public prosecutor
permission to bring the case to the competent criminal court for that specific crime.

1. Formerly, local governmental commissions, and not the public prosecutor, were competent to
bring the case to court under the 1913 Act, abolished in 1999 (Memurin Muhakemati Kanunu); S.
Pmar, Memur Suclarinda Idari ve Adli Sorusturma Yéontemi (Ankara, 1984), 43. O. Tosun,
Memurlarin Suglarinda Ozel Muhakeme Kurallari (YD, January 1984), 9-32; A. Gokge,
Memurlarin Yargilanmalarina Iliskin Yasada Ongoriilen Itiraz Siiresi ve Danistayin Ilging
Kararlart (YD 1981), no. 3, 255.

§2. LEGAL POSITION OF THE JUDGE

304. All judges are professionals.! There are no juries or laymen in the Turkish court
organization.”? Candidate judges and public prosecutors must complete a two-year
training course (Act No. 3221, dated June 6, 1985). At the end of the training course, they
must now pass a written examination (Act No. 3221 “2003-4781”, Article 10).
Candidates who have passed the exam will be appointed according to the provisions of
the Act on Judges and Prosecutors (Act No. 3221 “2003-4781", Article 11).?

The judge has an active role in the criminal proceedings.* The aim of criminal
proceedings is to reveal the factual truth. The judge takes the initiative in finding the
factual truth and is not bound by the evidence submitted by the parties. The judge has the
right to interrogate the accused and the civil party (claimant), appoint experts and call for
witnesses if he considers it necessary.

The Turkish Judiciary is independent.’ Article 132 of the Constitution provides that “no
organ, office, agency or individual may give orders or instructions in connection with the
discharge of the judicial power concerning a case on trial.” The Supreme Council of
Judges and Prosecutors (Article 159, AY) provides for the independence of the judges
(supra, paragraph 27). In its Ciraklar and Incal decision, the European Court of Human
Rights regarded the participation of a military judge on the panel and a military public
prosecutor as a violation of the independence of judges. These judgments resulted in an
amendment to the Constitution and to the Act on State Security Courts (DGMK), but did
not prevent further judgments finding that Article 6 had been violated, such as the ECHR
decision Sadak and others v. Turkey of July 17, 2001. Upon this decision, the
Constitution and procedural laws have been amended as well (supra, paragraph 298-I1I).

Judges may not be dismissed but may resign. They need not retire until they reach the
age of 65.
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1. Hanci, 1. Hamit, Hekimin Yasal Sorumluluklar: ve Haklar: (Toprak Ofset Matbaacilik, 1999). M.
Ozen, Hakimin Cezai Sorumlulugu (Ankara: Seckin Yaynlari, 2004).

2. M. Kapani, Icra Organi Karsisinda Hakimlerin Istiklali (Ankara, 1956), 7, N. Kunter,
“Tiirkiye’de Kaza Kuvveti,” IHFM XXV (1960): sy 1-4; U. “Azrak, Yarg: ve Idare,” IHFM
XXXIV (1969): Sy. 1-4.

3. Examinations for attorneys were due to begin in 2006, but the Law so providing has been
repealed before entery in force (supra, paragraph 23). As for the year 2007, there were 6260
Judges and 3860 Prosecutors in Turkey. Tue number for 2008 is: 6444 Judges and 4003
Prosecutors (Turkey’s Statistical Yearbook 2008, 145). In order to increase the number of
judges and prosecutors, the government made an amendment in Law No. 4954 by “the Decree
in Force of Law” (Kanun Hiikmiinde Kararname KHK/650), dated 26 Aug. 2011, and made it
possible to be appointed as a judge or prosecutor, after a one-year training course; this
provision shall be applicable for five years.

4. E. Cihan, Hakim Unsuru Agisindan Ceza Davalarimn Uzamasinin Sebepleri (Istanbul: Atatiirk
Sempozyumu, Istanbul Universitesi, 1981), 73.

5. N. Centel & H. Zafer, Ceza Muhakemesi Hukuku, 7. Bas1 (istanbul, Beta, 2010), 538.

305. Impartiality. The Turkish Penal Procedure Code provides some specific rules to
safeguard the impartiality of judges.! The offices of prosecution and the trial are
separate.” CMK Article 22 forbids the judge from judging his own case if he was injured
by the accused or if he is a relative of the parties, as well as if he has been active in the
same case as a prosecutor, an investigative police officer, a defender of the accused or of
the victim; or if he was summoned as a witness or has delivered an opinion as an expert
(Article 22, CMK).? If the judge was active during the trial at the first instance, he is
barred from acting in the higher court's trial either during the opposition examination or
during the appeal procedure at the Court of Cassation (Article 23, CMK). However,
according to the case law of the Court of Cassation, the judge who has decided to arrest
the accused during the preliminary investigation is not considered as having made an
opinion about the innocence or guilt of the accused.*

There is a new ground for exclusion of the judge: If the judge has previuosly
participated in the decision-making of the first instance judgment of someone who is
subsequently subject to a retrial (CMK 311), he cannot be on the court panel deciding the
merits of the case in the retrial (Article 23/3, CMK).

1. E. Giinay, Yargisal Gorevlerinden Dolay: Hakimlerin “Tazminat” Sorumlulugu ile Hakimlere, C.
Savcilarina ve Avukatlara Karst Islenen Hakaret Suglar: (Ankara: Segkin Yayinlari, 2000).

2.N. Centel & H. Zafer, Ceza Muhakemesi Hukuku, 7. Bas1 (Istanbul, Beta, 2010), 548.

3. The exclusion of the Public Prosecutor is not regulated in Turkish Law (E. Yurtcan, Ceza
Yargilamas: Hukuku, 3. Basi1 (Istanbul, Beta, 1987), 109).

4. F. Yenisey, Uygulanan ve Olmas: Gereken Ceza Muhakemesi Hukuku, Hazirlik Sorusturmasi ve
Polis, 3. Baski (Istanbul, Beta, 1993), 62.

§3. THE PUBLIC PROSECUTION SERVICE

306. The Public Prosecution Service has a quasi-judicial, quasi-administrative
function.! According to regulations relating to the organization of the courts, there is a
Chief Public Prosecution Office attached to each Court of General Jurisdiction in every
district, with a Chief and public prosecutors under his supervision (Article 30, Act 2004-
5235). There shall also be a separate Chief Public Prosecutor at the level of the Appeal
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Courts after the Court of Appeal on facts and law shall be running (Article 40, Act 2004-
5235).

All offenses are prosecuted in the name of the State. The Public Prosecution Office
represents the executive branch of the government.?

The private prosecution® of offenses laid down by Article 344 of the repealed Penal
Procedure Code has not been incorporated into the New Code. For these crimes only the
injured party could prosecute; the public prosecutor did not have any power.

The public prosecutor has the duty of making the necessary investigation in order to
decide whether it is necessary to file a public prosecution, and if there are “factual
findings which indicate that a crime has been committed” (Article 160/1, CMK).

If the preliminary investigation, based on sufficient evidence, justifies the opening of a
public prosecution, the public prosecutor submits an indictment to the competent court by
making an accusation (Article 170, CMK). However, the case shall be opened only if the
court accepts the indictment (Article 175/1, CMK).

According to the old law, the Minister of Justice was entitled to give an order to the
Chief Public Prosecutor to initiate a public prosecution for a certain case (Article 148/3,
CMUK), and the Provincial Governor would request the Public Prosecutor to initiate a
public prosecution. This nevertheless did not oblige the Public Prosecutor to sue. These
powers have not been included in the new Penal Procedure Code.

Practical arrangements at courthouses and during trials regarding judges, prosecutors
and the defense do not guarantee that the principle of equality of arms is respected or
perceived to be. This continues to cloud the perception of the impartiality of judges.

1. M. Onder & S. Onder, Savcilarin Teskilat Icindeki Yerleri ve Gorevieri (Ankara: Yart Acik
Cezaevi Basimevi, 1968).

2. O. Tosun, Tiirk Su¢ Muhakemesi Hukuku Dersleri, Muhakemenin Yiiriiyiigii, Cilt 2 (Istanbul,
1976), 10.

3. Z. Ozbulak, Sahsi Dava ve Savci, AdD (1936), 565.

307. At the Court of General Jurisdiction there was public prosecutor between 2011
and 2014. The 2014-6572 Law extended this situation until 31.12.2019 by adding the
Provisional Article 9 to CMK. There was no Public Prosecution Office attached to the
recently abolished Peace Court! (Article 188/2, CMK).

The Chief Public Prosecution Office of the Organized Crime Courts had a special
jurisdiction with respect to organized crime (repealed CMK 250 until 2012, after the
amendment in TMK 10 by Law no. 2012-6352). In March 2014, however, Terrorism
Courts and the related public prosecution positions were abolished, and special
prosecutors lost their special powers. Now, each public prosecutor has general
jurisdiction only in his region.

The Attorney General at the Court of Cassation brings cases at this court. He is not the
superior of the other public prosecutors (supra, paragraph 299-II).
1. S. Keyman, Ceza Muhakemesinde Savcilik (Ankara, 1970), 216; O. Tosun, Hazirltk Sorusturmasi

(istanbul: Umit Doganay Armagani, 1983), 91; C. Koyuncu, Savcisinin Takdir Yetkisi, AdD
(1985/4), 87.
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308. According to the old Law, the public prosecutor had to be the leading person
during the Preliminary Investigation (Article 154, repealed CMUK).! However, in reality,
the police played the dominant role. The police learned of the offenses by denunciation or
complaint of the victim and made all the necessary investigations. The Public
Prosecutions Office was informed of these offenses when the police submitted their
reports to the Prosecutor.? The 1992 amendment had the purpose of redressing this
situation. The police had the obligation to report all offenses immediately (Article 154/2,
repealed CMUK).

As this situation did not render control over the police investigation effective, the 2004
Legislature decided to put the judicial police under the orders of the public prosecutor.
According to the new Penal Procedure Code, the police have no authority to conduct any
investigation unless there is a specific order of the Public Prosecutor (Article 160/1,
CMK). The provision of the old Penal Procedure Code, which entitled the police to
investigate in urgent cases (Article 156, CMUK) does not feature in the new Code.

1. The Ministry of Justice issued an Ordinance on Jan. 12, 1978, ordering the Public Prosecutors to
make the necessary investigations personally (Alikasifoglu & Dogu, Son Degisiklikleriyle
Ictihath Notlu Tiirk Ceza Kanunu ve Ceza Muhakemeleri Usulii Kanunu ile Polis Mevzuati,
Seckin, Ankara 1983, 194). There are also as of today regulations about personal investigation for
crimes committed by children (Article 15, CKK).

2.Y.C. Biger, Savcilarimn Zabita ile Iliskileri Uzerine, AdD (1971/12), 769—799.
§4. POLICE ORGANIZATION

309. The Police, in the broader sense of the word, are divided into two groups in
Turkey: general police, and special police such as “traffic police” or “village lookouts”.!
General police consist of those who are under the supervision of the Ministry of Interior,

that is, the “military police” and “watchmen” or security men.’

The military branch of the police is regulated by the Act on the Gendarmerie (1983). It
functions in places where the “municipalities” have not yet been formed. Ninety per cent
of the geography and 50% of population are served by the Gendarmes. This percentage
increases in summer months, when the populations of seacoast resorts increases
significantly because of tourist influx.

Private security has been a new sector in Turkey since 2004 after the Act on Private
Security Services No. 5188. There are 1270 security firms which give service to 46,688
private business establishments with 415,487 certified personnel.?

1. F. Yenisey, Kolluk Hukuku (Istanbul: Beta, 2009).

2. Kunter & Yenisey & Nuhoglu, Muhakeme Hukuku Dali Olarak Ceza Muhakemesi Hukuku, 18.
Bas1 (istanbul, Beta, 2010), 347. S. Bakici, Kolluk Mevzuati (2007). Giindogan, Ko¢ &
Ozbulak, Kolluk Gérev ve Yetkileri Mevzuat: (2007). A. Yildiz & S. Simsek, Ceza Yargilama
ve Kolluk Mevzuati (2006).

3. C. Derdiman, Tiim Yonleriyle Ozel Giivenlik Hukuku ve Kisi Haklar: (Istanbul: Vedat Kitapeilik,
2010). A. Geleri, Onleyici Polislik (2009).

310. The police function in two capacities: as administrative police and as judicial
ol
police.

I - Administrative police.
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In their duties as administrative police, they are under supervision of the Ministry of
Interior.? In events when the police and gendarmerie are not able to suppress riots, the
governor is entitled to ask for backup from the army (Act on the Administration of Cities,
“Jl Idaresi Kanunu” dated June 18, 1949, No. 5443, Article 11/d).

II - Judicial police.

In the exercise of their judicial duties, the police were under the supervision of the
Public Prosecutor (Article 154, repealed CMUK). The Penal Procedure Code has put
them under the order of the Public Prosecutor (Articles 160/1, 164, CMK).? However,
there are no special Criminal Police units (adli kolluk) within the police to make
preliminary investigations. In Turkey, all the police forces are competent to fulfill judicial
duties.*

The Regulation on the Judicial Police adopted in 2005 under Article 167 of the Penal
Procedure Code has yet to be implemented in accordance with European standards. There
are currently no judicial police units attached to prosecution offices. Prosecutors rely on
police units working for the Ministry of the Interior and have to develop their capacity to
guide police investigations effectively and keep strict control of police activity. On
December 19, 2013, the Regulation on Judicial Police was amended, requiring the
judicial police investigators to notify their police hierarchy about any criminal notices or
criminal complaints. The Council of State suspended the implementation of this
amendment on December 27 as contratry to judicial independence.

1. F. Yenisey, Kolluk Hukuku (Istanbul: Beta, 2009).

2. There is a branch of Turkish Police that is affiliated with INTERPOL (N. Bilecen, Ceza
Davalarinda Usul ve Tatbikat, 4. Basi (Ankara, Seckin, 1982), 233.

3. Kunter & Yenisey & Nuhoglu, Muhakeme Hukuku Dali Olarak Ceza Muhakemesi Hukuku, 18.
Basi (istanbul, Beta, 2010), 353.

4. B. Igisleri, Polis 1991, Emniyet Genel Miidiirliigii Calismalar: (Ankara: Arastirma Planlama,
Koordinasyon Daire Baskanlig, 1993), 21. F. Erem, Ceza Usul Hukuku, 5. Basi (Ankara, 1978),
235.

3

311. In the Turkish police force, there are no “auxiliary officers of the public
prosecutor” that occupy a special position between the police and the public prosecutor.!
The current 2004 Court Organization Act does not include this office.

1. F. Yenisey, Uygulanan ve Olmas: Gereken Ceza Muhakemesi Hukuku, 3. Bas1 (Istanbul, Beta,
1993), 66. While Western European codes were being adopted, the German Code of Criminal
Procedure was used, but the German Code on the Organization of the Courts was not. The old
Code, which was applied in Turkey until June 1, 2005, that regulated the organization of the
courts, was a translation of the French Code. It did not contain the institution of “auxiliary
officers of the public prosecutor.”

§5. ACCUSED AND CIVIL PARTY
1. Introduction

312. The rights of the suspect or the accused and the rights of the victim are the
backbone of criminal procedure.! The focus on the rights of the suspect or accused was
reflected by the December 1992 amendment of the Turkish Code of Penal Procedure.
This approach has been broadened by the legislature in 2004.
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The victim may intervene in the public prosecution. The public criminal prosecution
(Article 160, CMK) is a criminal claim; the “Private Rights Claim” (infra, paragraph
317) was an independent private claim but has not been copied into the new Code.>

1. F. Yenisey & E. Cihan, Menschenrechte im Strafverfahren (Spain: AIDP National Report, 1993);
T. Demirbasg, Ceza Hukuku Genel Hiikiimler (Ankara: Seckin, 2002), 463.

2. The previously existing right to commence an individual private prosecution (Article 344,
CMUK), or private rights claim (Article 365, CMUK), was abolished by the Penal Procedure
Code.

I1. Legal Status of the Suspect, Accused and the Defense Counsel

313. The present Turkish Code of Criminal Procedure regulates the suspect’s rights
during the preliminary investigation. '

Defense counsel has unlimited access to the file of investigation. Limitations regarding
protection of the confidentiality of investigatitions (Article 153/2, 3 and 4 CMK) were
repealed in 2014 (Article 153 CMK, as amended by Law 2014-6526).

For example, the owner of the place or the possessor of the movable thing has the right
to be present at searches and seizures (Article 120, CMK), and the lawyer of the person
to be searched may not be prevented from being present during the search (Article 120/3,
CMK). Suspects are entitled to have a defense lawyer present’ during the police
interview (Article 147, CMK) as well as to be interrogated by a judge and to have their
lawyer present during the interrogation in cases of arrest (Article 91/6, CMK).?

The accused has a stronger position during the phase of inquiry in court. For example,
he has the right to bring witnesses with him, the right to have a non-public hearing and
the right of having the “last word” at the end of the inquiry.* Also, the trial is public, and
the impartiality of the judge is guaranteed by the Code (Articles 22/1, 23, CMK).

The statute of December 1992 (Act No. 3842) aimed to strengthen the accused’s rights
in light of Articles 5 and 6 of the ECHR.? In 1999, Act No. 4422 limited rights of
suspects for investigations related to profit-oriented organized crime (infra, paragraph
323). The repealed Penal Procedure Code did not contain any regulations relating to
wire-tapping at that time. The Act No. 4422 was repealed by the Penal Procedure Code
that includes provisions on interception of telecommunications (Article 135, CMK).

As regards access to justice, the 4th Judicial Reform Package loosened the conditions
for granting legal aid and a hearing may be held, on request, to decide on the granting of
such aid. A party may be partially or fully exempted from payment if the court considers
that court expenses could cause them to be victimized. The Ministry of Justice website
provides information on legal matters and the Ministry also publishes brochures
providing information on procedures. Civil society organizations and Bar Associations
contribute to raising awareness of citizens’ rights as regards access to justice.

1. N. Centel & H. Zafer, Ceza Muhakemesi Hukuku, 7. Bas1 (Istanbul, Beta, 2010), 141. C.
Altiparmak, AIHS ve I¢ Hukukumuz Cercevesinde Miidafilik Kurumumuz (fstanbul Barosu
Dergisi cilt: 79, say1: 2005/5). E. Dogan, Sanik Haklar: ve Miidafilik (Istanbul: Beta, 2007). F.S.
Mahmutoglu & S. Dursun, Téirk Hukuku 'nda Miidafiin Yasaklilik Halleri (Ankara: Segkin, 2004).

2. P. Olger, “New Rules Regarding the Pre-Trial Right to Assistance in Article 6 ECHR: Salduz v.
Turkey and 72 Further Decisions,” in Criminal Law in the Global Risk Society, ed. F. Yenisey &
U. Sieber (Series of the Max Planck Institute for Foreign and International Criminal Law and



Yenisey, Criminal Procedure Law in Turkey (May 2015) 19

Bahgesehir University Joint Research Group, Volume T 1, Istanbul 2011), 374.

3. N. Centel, Ceza Muhakemesi Hukukunda Miidafi (istanbul: Kazanci, 1984), 127; Erem &
Toroslu, Tirk Ceza Hukuku, Ozel Hiikiimler, 3. Bas1 (Ankara, 1978), 573; F. Erem, Adalet
Oniinde Esitlik (YD 1981), 485.

4. S. Donay, Insan Haklari Agisindan Samgin Haklart ve Tiirk Hukuku (Istanbul: Istanbul
Universitesi, 1982), 28.

5. B. Oztiirk, Ceza Mtfhakemesi Hukukunda Kogusturma Mecburiyeti, Hazirlik Sorusturmasi, 9.
Basi (Ankara: Eyliil Universitesi, 1991), 54.

6. E. Cihan, “50. Yilda Ceza Muhakemesi Siijesi Olarak Sanigin Durumu ve Sorgusu,” IHFM
(1984/1-4): 133.

314. According to Article 160, CMK, the public prosecutor has to conduct the
investigations and give orders to the judicial police in order to search the factual truth as
the basis of a fair trial. The police must report to the public prosecutor all arrests and
interrogations of and interviews with the suspect (Article 90/5, CMK). The regulations
concerning pre-trial detention (infra, paragraph 345) and interrogation by the police are
to be interpreted in the light of the provisions of Article 5 of the ECHR.

315. The Penal Code does not in general include criminal responsibility for legal
persons, but only a liability which can result in measures (Article 60, TCK) (supra,
paragraph 245). Special legislation, however, contains some provisions that allow
sanctioning by closing down some “legal persons,” such as associations and political
parties. In such cases, the public prosecutor is entitled to prosecute the “legal persons”
together with the associated individuals. Accordingly, natural persons and persons in
special circumstances and the legal persons have criminal liability.'

1. M.E. Artuk, A. Gokcen & A. C. Yenidiinya, Ceza Hukuku Genel Hiikiimler, Birinci Kitap
(Ankara: Seckin, 2002), 743; I¢el Su¢ Teorisi, 2. Kitap (Beta, Istanbul, Ikinci Basi, 2000), 59.

316. Some high State officials and attorneys' have the privilege of being tried in a
higher court. While prosecuting a case, the public prosecutor must acknowledge this
privilege (supra, paragraph 92).

1. N. Kunter, “Ceza Tatbikatinda Amme Vazifesi ve Amme Hizmeti Tefriki ve Avukatin Durumu,”

IHFM (1947): XI11/2, 755-772; F. Erem, Avukatlar Haklanda Sorusturma Izni, ABD (1977/ 2)
264-265.

I1I. Legal Status of the Victim and Injured Person As Civil Party

317. The rights of the victim' as a civil party were not defined by the repealed Code.
The victim of a criminal offense had only the right to intervene in the prosecution as a
civil party during criminal proceedings. However, the civil party was entitled to claim
damages during the criminal proceedings as well. This provision is not included in the
new Code.’

The Penal Code includes a special subsection for the rights of the victim and person
injured by the crime (Articles 233-236, CMK).

The civil party has the right to report the crime or to file a complaint about the
committed crime (Article 158, CMK). Turkish Law differentiates between the informant
(denouncer), who is reporting a criminal offense, and the civil party, who is the victim of
or is injured by the crime. The victim and the person reporting the crime have the right to
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give testimony about the crime and shall be summoned by the prosecutor, the judge or the
court (Article 233/1, CMK).

The victim and the person who filed a complaint have the right to ask that the evidence
of the crime be collected, to ask the public prosecutor to furnish them with copies of the
documents included in the file of investigation (without violating the rule concerning
secrets of the investigation) and to ask a lawyer appointed by the Bar Association to
assist them if they do not have an attorney. This lawyer has access to the file under
Article 153, CMK and the right to oppose the decision of the public prosecutor to drop
the case (Article 234/1-a, TCK).

1. F.A. Sokullu, Viktimoloji (Istanbul: Beta, 2007), M. Acikgdzoglu, Ceza Hukuku Acisindan Teori
ve Uygulamada Magdur Kavrami (Ankara: Adil Yaymevi, 2000). S. Akdemir, Ceza Hukukunda
Magdurun Korunmasi (Izmir: Anadolu Matbaacilik, 1988). A.E. Akyazan, Magdurun
Kovusturma Evresindeki Haklart Kapsaminda Soru Yéneltme Hakki (Ankara, 2009). V.O. Ozbek,
Ceza Hukukunda Su¢dan Dogan Magduriyetin Giderilmesi (Ankara: Seckin Yayinvevi, 1999).

2. Compensation would only be awarded if the accused was convicted and the proceedings would
not be prolonged by the order of compensation. A judge could not impose a compensation order
on the accused that exceeded the claim of the victim (or injured party). The legal position of the
injured party was inadequately regulated by the repealed Turkish Code. Neither the injured party
nor his counsel could attend the hearing of the accused carried out by the police or by the
prosecutor. The injured party could file a “Private Claim” (private criminal prosecution) (infra,
paragraph 320) for offenses enumerated under Article 344 of the Penal Procedure Code. He could
intervene in the public claim of the prosecutor as a “civil party” (infra, paragraph 320) pursuant to
Article 365 of the Code of Penal Procedure (V.O. Ozbek, Ceza Hukukunda Sugtan Dogan
Magduriyetin Giderilmesi, 1999).

318. “The Private Criminal Prosecution” was a formal complaint filed by the victim or
his legal representative against the commission of a crime. This private prosecution was
only possible for the offenses listed in the Code. The civil party claim could demand the
punishment of the accused or compensation for the loss he had suffered as a result of the
crime (Article 344, CMUK).!

The Penal Code has abolished this legal institution. There are other means of achieving
compensation for the losses of the victim within the new Criminal Justice System, such
as mediation in relatively small matters (Article 253, CMK) (supra, paragraph 274). For
this reason, other ways of asking compensation during a pending criminal trial have not
been included.

1. The additional requirements (having suffered a loss and having reported the crime) are not
included in the new Code.

319. The intervention in the public claim as an injured party is only possible during the
inquiry in the court, and not during the preliminary investigation, as the intervention
requires the existence of an official claim (Article 237, CMK).!

1. S. Onursal, Kamu Davasima Miidahale (Istanbul, 1968). 1. Sahbaz, Ceza Yargilamasinda

Katilanin Temyiz Durusmasinda Yer Almamas: (Tiirkiye Barolar Birligi Dergisi say1 51 Mart &
Nisan 2004).

320. Private rights claim. Some criminal offenses are torts for which the wrongdoer
bears civil responsibility and may be sued through a private claim. However, the Penal
Procedure Code does not allow the civil party to claim compensation during a pending
criminal case. Under the previous legislation, the injured party had had the right to claim
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compensation as well in connection with the criminal proceedings.
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Chapter 2. Powers of the State within the Criminal Investigation
§1. INTRODUCTION

321. The Public Prosecutor has the duty to investigate crimes (Article 160, CMK).
There is an obligation to investigate if the Prosecution Service obtains information
supported by facts. If the results of the investigation show that there is sufficient

evidence, he must prosecute (Article 170/2). “Prosecutorial discretion” is a new concept
of the new Code (Article 171, CMK).!

A police officer investigates cases only when the prosecutor has ordered him to do so
(Article 161/1, CMK).2

The duties and powers of the Public Prosecutor and Judicial Police begin at the same
time as the preliminary inquiry, and they end with its closing. When an arrest has been
made, however, a judge must decide on the limitation of individual liberty. Although the
Public Prosecutor is in charge during the preliminary investigation, all investigative
powers revert to the court when he submits the indictment to the court.

Before the 2004 legislation, police and prosecution powers to investigate offenders
caught in the act or in flagrante delicto were broader. The new Penal Procedure Code
does not include special powers for such crimes.

1. Kunter & Yenisey & Nuhoglu, Muhakeme Hukuku Dali Olarak Ceza Muhakemesi Hukuku, 18.
Basi (istanbul, Beta, 2010), 724.

2. Caliskur, Su¢ Kogusturmasi ve Teknik Yazilar, Istanbul (1982), 41. According to the repealed
legislation, exceptionally, the police officer had to undertake a prompt investigation, which he
could not delay, and which was not contingent on any order from Prosecution Office (Article 156,
CMUK). This issue is not regulated in the Penal Procedure Code, but still happens in practice.

§2. COVERT POLICING METHODS

322. Covert investigations. The Penal Procedure Code includes provisions for
interception of correspondence through telecommunication, the use of undercover agents
and surveillance (infra, paragraph 323).! Covert policing methods and operations had
been introduced to Turkey in 1999 by Law No. 4422, the repealed Code on Criminal
Procedure did not contain any ruling on this subject.

I - Interception of correspondence through telecommunication.

1) Listening, recording and evaluation of electronic signals of correspondence
through telecommunication.

By 2014-6545 amendments to CMK, listening, recording and evaluation of electronic
signals of correspondence through telecommunication has been regulated as a distinct
method of investigation (Article 135/1 CMK). Other two methods of covert investigation
(location of a mobile phone; Article 135/5 and metering of communications; Article
135/6) has been differentiated.

Listening, recording and evaluation of electronic signals of correspondence through
telecommunication are subject to the decision of the Court of Assizes In cases of peril in
delay, the public prosecutor, may also decide.

There must be an investigation or prosecution conducted in relation to a crime and
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strong grounds of suspicion based on concrete evidence indicating that the crime has
been committed and there is no other possibility to obtain evidence. Decisions according
to this subsection shall be delivered unanimously by the Court of Assizes.

In cases of opposition, the court that hears the motion of opposition must also decide
unanimously (Article 135/1, CMK, as amended by Law No. 2014-6526, and soon later by
Law no 2014-6545). (The previous regulation was as follows: "The Judge of the Peace
Court or, in cases of peril in delay, the public prosecutor, may decide to locate, listen to
or record the correspondence through telecommunication or to evaluate the information
about the signals of the suspect or the accused, if during an investigation or prosecution
conducted in relation to a crime there are strong grounds of suspicion indicating that the
crime has been committed and there is no other possibility to obtain evidence.)

No one may listen and record the communication through telecommunication of
another person except under the principles and procedures as determined in this article.?

In the aforementioned cases of peril in delay, the public prosecutor shall submit his
decision immediately to the judge for his approval and the judge shall make a decision
within 24 hours. In cases where the duration expires or the Court of Assize decides the
opposite way, the measure shall be lifted by the public prosecutor immediately (Article
135/1, CMK; as amended by Law No. 2005-5353, and by Law No. 2014-6526).

The provisions contained in this article related to listening, recording and evaluating
the information about the signals shall only be applicable for the crimes as listed below:

(a) The following crimes in the Turkish Penal Code: smuggling with migrants and
human trafficking (Articles 79, 80, TCK), killing with intent (Articles 81-83, TCK),
torture (Articles 94-95, TCK), sexual assault (Article 102, TCK, except for subsection 1),
sexual abuse of children (Article 103, TCK), qualified theft (Article 142, TCK) and theft
by using violence (Article 148, 149, TCK), producing and trading with narcotic or
stimulating substances (Article 188, TCK), forgery of money (Article 197, TCK),
(forming an organization in order to commit crimes, Article 220, TCK, except for
subsections 2, 7 and 8 has been deleted by Law No. 2014-6526), prostitution (Article 227,
TCK) (as amended by Law No. 5353, and by Law No. 2014-6526), cheating in bidding
(Article 235, TCK), bribery (Article 252, TCK), laundering of proceeds stemming from
crime (Article 282, TCK), disrupting the unity and integrity of the state (Article 302,
TCK, as amended by Law No. 2014-6572), armed criminal organization (Article 309,
311, 312, 313, 314, 315, 316 TCK as amended by Law No. 2014-6572), or supplying
such organizations with weapons (Article 315, TCK), crimes against the secrets of the
State and spying (Articles 328, 329, 330, 331, 333, 334, 335, 336, 337, TCK).

(b) Smuggling with guns, as defined in Act on Guns and Knifes and other Tools, dated
July 10, 1953, No. 6136, (Article 12).

(c) The crime of embezzlement as defined in Act on Banks, Article 22, subsections (3)
and (4).

(d) Crimes as defined in the Combating Smuggling Act which carry imprisonment as
punishment.

(e) Crimes as defined in Act on Protection of Cultural and Natural Substances, Articles
68 and 74 (Article 135/6, CMK).
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When requesting the measure, the public prosecutor must prepare a document, or a
report, indicating the identity of the owner, or the person who is utilizing this line (Article
135/2, CMK, incorporated by Law No. 2014-6526).

The decision that shall be rendered according to the provisions of CMK 135/1 shall
include the nature of the charged crime, the identity of the individual, upon whom the
measure is going to be applied, the nature of the tool of communication, the number of
the telephone, or the code that makes it possible to identify the connection of the
communication, the nature of the measure, its extent and its duration. The decision on the
measure may be given only for a maximum duration of two months; this period may be
extended for one month. In cases of organized crime, committed within the activities of
such organizations extensions totaling up to a maximum three months may be added to
the regular periods, not more than one month for each time (Article 135/4, CMK, as
amended by Law No. 2005-5353, and by Law No. 2014-6526).

2) Location of a mobile phone.

The location of a mobile phone may be established upon the decision of the judge, or in
cases of peril in delay, by the decision of the public prosecutor, in order to be able to
apprehend the suspect or the accused. The decision related to this matter shall include the
number of the mobile phone and the duration of the interception. The interception shall
be conducted for a maximum of two (previously it was three) months, this period may be
extended for one month (Article 135/5, CMK, as amended by Law No. 2014-6326).

3) Metering of correspondence through telecommunication.

Law dated 12.12.2014, No. 6572 designed the metering of correspondence through
telecommunication as a distinct method of covert investigation (Article 135/6 CMK). The
justice of the peace is entitled to ask the service providers to give details about the
correspondence through telecommunication of a suspect.

4) Confidentiality.

Decisions rendered and interceptions conducted according to the provisions of this
Article shall be kept confidential while the measure is pending (Article 135/7 CMK).

II - Individuals who enjoy the privilege of refraining from testimony and office and
domicile of a defense attorney.

The communication of the suspect or the accused with individuals who enjoy the
privilege of refraining from testimony as a witness shall not be recorded. In cases where
this circumstance is revealed after the recording has been conducted, the conducted
recordings shall be destroyed immediately (Article 135/3, CMK, as amended by Act
2005-5353).

In connection with investigations related to the suspect or the accused, Article 135 shall
not be applied for telecommunication devices in the office, dwelling and domicile of a
defense counsel (Article 136, CMK).

III - Enforcement of decisions, destroying the contents of the communication.

The decision rendered according to Article 135 shall be enforced by the officials of the
institutions that provide the telecommunications service immediately, in cases where it is
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requested in writing by the public prosecutor or by the judicial police official who has
been empowered by the public prosecutor to locate, listen to or record the correspondence
through telecommunication and to implant the relevant devices; if this request is not
fulfilled, use of force is permitted. The beginning and ending date and time of the
interaction and the identity of the individual who is enforcing the decision shall be put
into the records (Article 137/1, CMK).

The recordings that are produced according to Article 135 shall be decoded by
individuals who are been appointed by the public prosecutor and shall be transcribed into
written form. Recordings in a foreign language shall be translated by a translator into the
Turkish language.

In cases where there is a decision rendered about not prosecuting the suspect, or where
the judge does not give his approval according to the first subsection of Article 135, the
application shall be terminated immediately by the public prosecutor. In such cases the
recordings shall be destroyed within 10 days under the supervision of the public
prosecutor and this event shall be recorded into the files.

In addition, if the interceptions have been destroyed, the office of the public
prosecution shall inform the related individual in writing not more than 15 days after the
date of the end of the investigation phase, about the reasons, context, duration and the
outcomes of the measure, that the recordings related to locating and listening have been
destroyed (Article 137/4, CMK).

1V - Coincidental evidence.

If a search or seizure reveals a peace of evidence that is not connected to the current
investigation or prosecution, but there are reasonable grounds of suspicion that another
criminal offense was committed, those items shall be immediately secured and the public
prosecutor shall be informed thereof.

If during the interception of correspondence through telecommunication, a piece of
evidence has been obtained that is not related to the ongoing investigation or prosecution,
but raises the suspicion that a crime that is listed in Article 135/6 has been committed,
this evidence shall be secured and this circumstance shall be immediately notified to the
office of Public Prosecution (Article 138, CMK).

V - Blocking of Internet Access.

Act on Regulation of Internet Publications and Combating Crimes Committed by
Publication on Internet (Internet Ortaminda Yapilan Yaynlarin Diizenlenmesi ve bu
Yayinlar Yoluyla Islenen Suclarla Miicadele Edilmesi Hakkinda Kanun), dated May 4,
2007, No. 5651, aims to regulate the obligations and responsibilities of internet service
providers. In cases where there is sufficient suspicion that crimes listed in Article 8 of
this Act has been committed, a judge may order a restriction of internet access.’

In cases where there is sufficient suspicion that a listed crime has been committed by
the publication on the internet of contents prohibited under Article 8/1, the Justice of the
Peace or the court may rule on a ban on this website (Article 8/2, Law No. 2007-5651). It
has been argued that more than 32,000 sites were not accessible in Turkey, and the
application of this provision was disproportionate in scope and duration continued.
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A restrictive interpretation by the judiciary of Article 216 of the Turkish Penal Code,
on provoking the public to hatred and hostility has led to a number of public figures being
convicted for critical remarks on religion. Pianist and composer Fazi/ Say was handed
down a suspended ten-month prison sentence in the court of the first instance for
insulting religion on Twitter.

The Law on the Internet, which limits freedom of expression and restricts citizens’ right
of access to information, needs to be revised in line with European standards. Law No.
2014-6518, however, made amendments extending the scope of the ban: whoever is
offended in his private life by a publication in the internet, may request the
Telecommunication Authority (TIB) to ban the publication. The complaining party must
identify the URL address, and state openly his identity, and how his private life has been
violated. TIB then informs the newly established Association of Service Providers
(Article 6/A), and the Association enforces the ban within 4 hours (Article 9/A-3). The
complaining party has to request the Justice of the Peace within 24 hours to give a
decision about the ban on internet access. If the complaining party doesn't apply to the
Justice of the Peace, or if the Justice of the Peace does not make a decision within 48
hours, the ban shall be lifted (Article 9/A-5 Law No. 5651, as amended by Law No. 6518
in February 2014).

1. N. Centel & H. Zafer, Ceza Muhakemesi Hukuku, 7. Basi (Istanbul, Beta, 2010), 404.

2. N Meran, Adli ve Onleme Amach Ietisimin Denetlenmesi (Telefon Dinleme, SMS, MMS, e-mail
Izleme), Gizli Sorusturmaci, Teknik Takip (Ankara: Adalet Yayinevi, 2009).

3. N. Centel & H. Zafer, Ceza Muhakemesi Hukuku, 7. Bas: (Istanbul, Beta, 2010), 425.
323. Undercover investigator and surveillance.
I - Undercover Investigator.

As long as it is not a provocation to crime, the Court of Cassation tolerates covert
police methods (Article 139, CMK).! Pseudo-buying of narcotics (a drug-sting
operation), for example, is allowed if the seller has already committed such crimes
before. If however, a person would be committing this crime for the first time upon the
offer of the secret agent, such a method is illegal because it amounts to entrapment.® In
cases where there are strong indications of suspicion based on concrete evidence
(included by Law No. 2014-6526) that the crime under investigation has been committed,
and if there are no other available means of obtaining evidence, the court of assizes, and
in cases of peril in delay, the public prosecutor, may decide to empower a public servant
to act as an undercover investigator (Article 139/1, CMK). Decisions according to this
Article shall be delivered unanimously by the Court of Assizes. In cases of opposition,
the court dealing with the opposition also must decide unanimously (Article 139/1 CMK,
as amended by Law No. 2014-6526).

The identity of the investigator may be changed. He is entitled to engage in legal
interactions and transactions with this identity. In cases where it is necessary to produce
and maintain the identity, the needed documents may be prepared, altered and used.

The decision related to the appointment of the undercover investigator and other
documents shall be secured by the related office of the Public Prosecution. Even after the
end of his mission, the identity of the undercover investigator shall be kept a secret.
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The undercover agent is entitled to conduct every kind of investigation related to the
criminal organization, the activities for which he has been appointed, as well as
investigations related to crimes committed within the activities of this criminal
organization.

The investigator shall not commit a crime while fulfilling his duty. He shall not be held
responsible for crimes being committed by the criminal organization which he has been
appointed to investigate.

Personal information obtained through appointing an investigator shall not be used
except during the criminal investigation or prosecution for which he has been appointed.

The provisions of this article shall only be applicable for the crimes listed below:

(a) The following crimes at the Turkish Penal Code: producing and trading with
narcotic or stimulating substances (Article 188, TCK), forming an organization in order
to commit crimes (Article 220, TCK except for subsections 2, 7 and 8), forming armed
organizations (Article 314, TCK) or supplying weapons for such organizations (Article
315, TCK).

(b) Smuggling weapons as defined in the Act on Fire Arms and Knives as well as Other
Tools (Article 12).

(c) Crimes as defined in the Act on Protection of Cultural and Natural Substances,
Articles 68 and 74 (Article 139/7, CMK).

II- Surveillance with technical means.

If there are strong indications of suspicion based an concrete evidence that crimes
listed below have been committed, and if there is no other available means of obtaining
evidence, the activities of the suspect or the accused, conducted in fields open to the
public and his working places, may be subject to surveillance by technical means,
including voice and image recording. Decisions on surveillance with technical means
shall be delivered unanimously by the Court of Assizes. In cases of opposition, the court
dealing with the opposition also must decide unanimously (Article 140/2, CMK, as
amended by Law No. 2014-6526).

(a) Crimes regulated in the Turkish Penal Code: smuggling migrants and human
trafficking (Articles 79, 80, TCK), killing with intent (Article 81, 82, 83, TCK), trading
in narcotic or stimulating substances (Article 188, TCK), forgery in money (Article 197,
TCK), forming an organization with the aim of committing crimes (Article 220, except
for subsections 2, 7 and 8, TCK), prostitution (Article 227, subsection 3, TCK) (as
amended by Act No. 5353), cheating in bidding (Article 235, TCK), bribery (Article 252,
TCK), laundering of property proceeds stemming from crime (Article 282, TCK), armed
organization (Article 314, TCK), or providing arms for such organizations (Article 315,
TCK), crimes against the secrets of the State and spying (Articles 328, 329, 330, 331,
333, 334, 335, 336, 337, TCK).

(b) Smuggling weapons as defined in the Act on Fire Arms and Knives as well as Other
Tools (Article 12).

(c) Crimes as defined in Combating Smuggling Act that require the punishment of
imprisonment.
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(d) Crimes as defined in the Act on Protection of Cultural and Natural Resources,
Articles 68 and 74 (Article 140/1, CMK).

Surveillance with technical means shall be ordered by the Court of Assize, and in cases
where there is peril in delay, by the public prosecutor.> The decisions rendered by the
public prosecutor shall be submitted for the approval of the Court of Assize within 24
hours.

The decision related to the surveillances with technical means may be rendered for a
maximum of 3 weeks (previously it was 4). This time limit may be extended for one
week, if needed. The Court of Assize, however in crimes related to the ones committed
within the activities of an organization, is entitled to extend this period several times for
not more than one week each, not exceeding an additional 4 weeks, if needed (Article
140/3 CMK, as amended by Law No. 2014-6526).

The evidence obtained shall only be used for investigations or prosecutions of the
crimes listed above, and shall not be used outside of this scope; and the evidence shall be
immediately destroyed under the supervision of the public prosecutor, if it is not useful
for the criminal prosecution.

The provisions of this article shall not be applied within the dwelling of an individual
(Article 140/5, CMK).

1. A.E. Akyazan, 5271 Sayili CMK'da Yeni Miiesseseler: Gizli Sorusturmact ve Teknik Araglarla
Izleme (Tiirkiye Barolar Birligi Dergisi say1 62, Ocak & Subat 2006). V.O. Ozbek, Organize
Sug¢lulukla Miicadelede Kullanilan Gizli Gérevlinin Gorevin Gerektirdigi Suglar Bakimindan
Cezalandwrilabilirligi (Ankara: Yetkin, 2003). N. Centel & H. Zafer, Ceza Muhakemesi Hukuku,
7. Basi (istanbul, Beta, 2010), 416. I. Sahin, Teknik Araclarla Izleme, Seckin, Ankara 2014.

2. F.S. Akinci, Polis, Toplumsal Bir Kurum Olarak Gelismesi (Istanbul: Polis Alt Kiiltiirii ve Insan
Haklari, 1990), 168. Since 1999 and even more so since 2005, the Turkish Police have legal tools
to combat organized crime. These include wire tapping (Article 135, CMK; repealed CASOMK
Article 2) and surveillance (Article 140, CMK) and the use of undercover agents (Article 139,
CMK). Not included are the criminal investigation of registers and computer data, which was
recognized by repealed CASOMK Article 4, but was not included in the new CMK. If there are
strong indications that assets belonging to individuals who are under suspicion of being involved
in organized crime, have also been involved, then many kinds of movable and immovable goods
may be seized (Article 138, CMK).

3. N. Centel & H. Zafer, Ceza Muhakemesi Hukuku, 7. Bas1 (Istanbul, Beta, 2010), 418.
§3. THE POWERS TO STOP AND SEARCH
I. The Powers to Stop and Check

324. There is no special provision in the Code of Penal Procedure that gives the police
the power to stop and check people.! However, there is a provision in the Police Act
(Article 4A, PVSK) that permits the police to stop and ask someone for identification. If
the person is without identification or there is suspicion that a false identity is being used,
the police have the power to arrest this person until his identity is cleared up or to detain
him for up to 24 hours.

1. Eryilmaz, M. Bedri, Tiirk ve Ingiliz Hukukunda ve Uygulamasinda Durdurma ve Arama (Ankara,
Seckin Yaynlari, 2003).

325. The power to stop and ask for identification arises when there are reasons to
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believe that a crime has been committed or that a danger must be averted (administrative
or judicial police function).

In cases of alleged breach of duty by the police, if they are acting in an administrative
capacity, such as regulating traffic on a highway, they are subject to a special procedure
(supra, paragraph 174) applied to State officials. However, if the police duty was related
to a judicial police function, such as arresting a suspect, then the Public Prosecutor
prosecutes them ex officio.

II. The Powers to Search Persons, to Perform a Bodily Examination, and to Inspect
the Crime Scene

326. Search and seizure law is closely related to the right to privacy and to family life.!
Amendments to the Constitution by Act 4709 require a written court order, or in urgent
cases a written order of the superior, authorized by an Act (AY “2001-4709,” Articles 20
and 21). The grounds on which to issue a search warrant are listed in the Constitution.
The written order of the superior must be approved by a judge within 24 hours.

1. S. Aksoy, Onleme ve Koruma Tedbiri Olarak Arama (Ankara: Segkin, 2007). V.O. Ozbek, Ceza
Muhakemesi Hukukunda Koruma Tedbiri Olarak Arama (Ankara: Seckin Yayinevi, 1999).

327. Preventive search. Preventive searches are governed by the Police Act (Article 9,
PVSK as amended in “2002-4771” and in “2007-56817).! Before conducting the
preventive search the decision of the judge must be obtained; in case of emergency, the
superior administrative authority has jurisdiction to give a written order for a preventive
search. This does not include the chief of the police; only the governor of a city is entitled
to give orders to take such steps.

Searching individuals and their luggage in airports is an exception and is considered a
preventive measure necessary to avert danger at airports and borders (Act No. 5442 dated
1949, added Article 2 on August 29, 1996, by Act No. 4178).

Search during an arrest is another exception. The police may conduct a search of the
individual for the sake of his or her own protection.?

1. The governor was entitled to give orders to the police to conduct preventive searches in necessary
cases when the public order or rights of individuals were at risk (Article 9/1, PVSK “1980—
22617). Since 1985, the police have had the power to search persons in order to prevent harm to
others. According to an amendment to Article 9 of the Police Act, a highly ranked police official
may order a search of the person if there are facts that indicate that danger exists or that violent
acts will be committed. However, after the 2001 amendment to Article 20 of the Constitution by
Act No. 4709, the Police Act is restricted. Today, any search without a court order or, in urgent
cases, a written order of the provincial governor, is illegal (Article 9, PVSK “2002-4771").

2. If offenders were caught in the act, the repealed Code No. 3005 allowed the police to carry out
searches. This power to search during arrest is now regulated at the Search Regulations for the
Police (Article 6/3, Arama Yonetmeligi).

328. Mental examination of the suspect. When an expert has recommended that the
accused be given a mental examination during the preliminary investigation, the Justice
of the Peace (and, where the proceedings are more advanced, the competent court) may
order the accused to be placed under examination in an official institution. A warrant
against drug and alcohol addicts can be issued at any stage of the proceedings.

Where the accused has no legal representation, legal representation must be appointed
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for him by the Court (Article 74/2, CMK).
329. Physical Bodily Examination.
I - Physical bodily examination of the suspect or the accused, and taking samples.

In order to obtain evidence of a committed crime, the judge or the trial court by its own
motion, or upon the request of the public prosecutor or the victim; and in cases where
there is peril in delay, the public prosecutor may issue an order to conduct an internal
physical bodily examination' on the suspect or the accused, or to take samples from his
body, such as blood or like biological samples, as well as hair, saliva or nail samples.” It
is also possible to utilize these provisions after the suspect has been officially accused
and thus has the legal status of an accused. The decision of the public prosecutor shall be
submitted for the approval of the judge or the court within 24 hours. The judge or the
court shall issue its decision within 24 hours. Unapproved decisions shall be invalid, and
evidence so obtained shall not be used (Article 75/1, CMK).

The internal physical bodily examination or an intervention in order to take blood or
similar biological samples from the body may only be conducted, if it shall not create a
danger of harm to the subject’s health.

The internal physical bodily examination or taking blood or similar biological samples
from the body shall only be undertaken by a medical doctor or by another member of
medical profession.

Any examination of the genital organs or anus shall be deemed as internal physical
bodily examination.

There shall be no internal physical bodily examination undertaken related to crimes
that carry imprisonment of less than two years; in these instances, it is also forbidden to
take blood or similar biological samples from the body, as well as hair, saliva, nail.

The decisions ruled according to this article by a judge or the court may be subject to a
motion of opposition.

Alcohol tests and taking blood samples according to special provisions in the Police
Act shall not be prevented by this regulation.

II - The physical bodily examination on, and taking samples from, third parties.

The judge or the court upon the request of the public prosecutor or on their own motion
or, in cases of peril in delay, the public prosecutor, may decide to conduct external or
internal physical bodily examination on the victim or take blood or similar biological
samples from the body of the victim, as well as hair, saliva and nail samples in order to
obtain evidence of a crime, so long as this shall not create a danger to the subject’s health
and there is no surgical intervention. The decision of the public prosecutor shall be
forwarded to the judge or the court for approval within 24 hours. The judge or the court
shall give their decision within 24 hours after it has been submitted to him. This period is
not applicable for other investigative measures that are submitted for approval.
Unapproved decisions shall be invalid, and evidence so obtained shall not be used
(Article 76/1, CMK).

In cases where there is the consent of the victim, obtaining a decision according to the
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rules as mentioned in the subparagraph one is not required.

Where there is a need to determine the parentage of a child, a decision according to the
rules in Article 76/1, CMK is required in order to conduct this research.

The witness may refrain from bodily examination or giving body samples upon the
grounds of their right to refrain from testimony. If the individual is a child or mentally ill,
the decision to refrain shall be made by his legal representative. In cases where the child
or the mentally ill person is capable of understanding the legal meaning and
consequences of taking the witness-stand, his view on the subject shall also be asked. In
cases where the legal representative is the suspect or accused, then the judge must make
the decision. However, evidence of the crime obtained in this way shall not be used as
evidence in the further stages of the lawsuit unless the legal representative who is not
under criminal charges as a suspect or an accused gives his consent.

Judge or court decisions rendered under this provision may be subject to opposition.

Upon her request and if it is possible, the physical bodily examination of a female shall
be conducted by a female medical doctor.

1. Kunter & Yenisey & Nuhoglu, Muhakeme Hukuku Dali Olarak Ceza Muhakemesi Hukuku, 18.
Basi (istanbul, Beta, 2010), 1569.

l

2. F.S. Mahmutoglu, “Beden Muayenesi ve Viicuttan Ornek Alinmasi,” in Criminal Law in the
Global Risk Society, ed. F. Yenisey & U. Sieber (Series of the Max Planck Institute for Foreign
and International Criminal Law and Bahgesehir University Joint Research Group, Volume T 1,
Istanbul 2011), 393.

330. Molecular-genetic Tests. Molecular-genetic tests shall be conducted on the
material obtained through interactions described in Articles 75 and 76, only if it is
necessary to determine the family connections or to determine if those body samples are
related to the suspect or to the accused or to the victim. Tests that are outside of the scope
of these aims are forbidden (Article 78/1, CMK).

Permitted tests mentioned in paragraph one may also be conducted on other body parts,
that have been found and seized, and their owner’s identity is not known. The second
sentence of the paragraph one shall apply accordingly.

Molecular-genetic tests according to Article 78 shall only be conducted upon a judge’s
order. The ruling shall also contain the name of the expert appointed to conduct the test
(Article 79, CMK).

An expert may be selected from the officially appointed experts or from the individuals
who are required to act as an expert or from officials who are not attached to the
investigating or prosecuting authorities, or from officials belonging to an objectively
separate structural branch of the investigating or prosecuting authority. These individuals
are obliged to take all suitable organizational and technical precautions in order to
prevent illegal conduct of molecular-genetic tests and so that unauthorized third parties
may not obtain knowledge about the outcomes. The items subject to test shall be
delivered to the experts without labeling them with the name, family name, address and
date of birth of the person from whom the items originate.

The outcome of the analysis of samples obtained according to Articles 75, 76 and 78
are considered as personal data and shall not be used for another purpose. The individuals
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who have access to the files shall not disclose the information to unauthorized persons
(Article 80/1, CMK).

As soon as the prosecution ends (the time limit for opposing the decision to drop the
prosecution is exhausted, or the opposition has been overturned, or the court gives a final
judgment on acquittal, or a judgment is rendered on not punishing the accused and those
judgments are made final), the samples and information shall be destroyed immediately
in the presence of the public prosecutor. This destruction shall be documented and its
documentation shall be kept in the file.

331. Fixing the Identity in a Physical Way. If the committed crime requires a maximum
prison term of two years or a more severe punishment, upon the order of the public
prosecutor, a picture shall be taken, measurement of the body shall be made, fingerprints
or palm prints shall be taken, special marks on the body, that would enable the
recognition of the suspect, shall be made or the accused shall be registered. A voice
sample and a video film shall be produced as well, and inserted into the file where the
interactions related to the investigation and prosecution are kept (Article 81, CMK).

In cases where the prosecution ends (time limit for opposing the decision to drop the
prosecution is exhausted, or the opposition has been rejected, or the court gives a final
judgment on acquittal or a judgment is rendered on not punishing the accused and those
judgments are made final), related records shall be removed from the files and be
destroyed in the presence of the public prosecutor. This action shall be documented.

332. Judicial Inspection of the Crime Scene. Judicial inspection of the crime scene shall
be conducted by the trial court or by a member of the court who was delegated to perform
that task, or by the court that has been asked to perform a specific legal duty by a letter of
rogatory, and if there is peril in delay, by the public prosecutor (Article 83, CMK).

The minutes of the judicial inspection shall contain information about the existing facts
and the absence of the evidence of the crime that might to be expected to exist according
to the special circumstances of the situation.

The suspect, the accused and the victim and their defense counsel and representatives
may be present during the judicial inspection (Article 84, CMK).

In the event that a witness or expert is unable to be present at the trial, or it would be
difficult for him to appear because he is living a far distance away, the provisions of
CMK 180, first paragraph about delegating another court shall apply during his hearing.
If the presence of the suspect or the accused may prevent one of the witnesses from
testifying truthfully, it may be ruled that the suspect or the accused shall be removed from
the courtroom during this interaction.

The individuals who have the right to be present during this interaction shall be
informed of the date of the scheduled interaction in advance of the due day. If the suspect
or the accused is in custody, the trial court may decide that he may be present during the
judicial inspection only if it is necessary. This includes the case where the court consists
of a single judge.

333. Showing the Crime Scene. The public prosecutor is entitled to conduct a crime
scene visit with the suspect, if the suspect has already given some information about the
crime of which he is suspected.!
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The chief of the judicial police was also empowered to conduct a crime scene visit with
the suspect, if the crime was related to a crime that is mentioned in Article 250
Subsection 1, CMK (Article 85, CMK). After the amendments in 2012, Article 250 CMK
has been abolished, and in March 2014, when Article 10 TMK has been abolished as
well, this power no longer exists.

The defense counsel may also be present during the crime scene visit by the suspect, if
this does not delay the investigation. Crime scene visit by the suspect shall be
documented as regulated in Article 169, CMK.

1. A. Karagilmez, Yer Gdsterme Islemi ve 5271 Sayih Ceza Muhakemesi Kanunu'nun 85.
Maddesinin Incelenmesi (Tiirkiye Barolar Birligi Dergisi, sayfa 62, Mart & Nisan 2005).

§4. THE POWERS OF ENTRY, SEARCH AND SEIZURE
I. The Powers of Entry and Search

334. Judicial search. When there are "reasonable grounds" for suspecting that the
person is carrying or hiding evidence of an offense or that he has committed a crime, he
and his premises may be searched (Article 116, CMK, as amended by Law No. 2014-
6572). The 2014-6526 amendment had introduced the wording "strong suspicion based
on concrete evidence" in February, but soon after, Law No. 2014-6572 went back to the
original wording "reasonable grounds" in December.

Consent search is forbidden. Even if an occupant grants permission, the police are not
entitled to enter the house and conduct a search. On November 23, 2003, the 10th
Chamber of the High Administrative Court held that the right to privacy cannot be
waived by the individual, and consequently consent to a search is not valid.

335. Search conducted in a domicile. Only a court may order entry into a domicile.
Entering the domicile of the suspect and conducting a search therein is regulated by two
factors: first, to arrest the suspect, and secondly to seize evidence (Article 116, CMK).
Search at night is exceptional.

The Code provides the limited power of entry to search the domiciles of persons who
are not under suspicion (Article 117, CMK).

If there are reasonable grounds to believe that the person to be arrested or the evidence
to be seized are in the domicile, then the police are entitled to enter, after a written order
of the public prosecutor or judge. In this case the order of the public prosecutor must be
submitted for subsequent approval to the justice of peace. This limitation does not apply
if the suspect is arrested in the domicile of a third party or if he enters it during hot
pursuit (Article 118/2, CMK).

However, if the offender is caught in the act of committing an offence, the police have
a duty to enter the domicile (Articles 13 and 20, PVSK).

Formerly, universities were considered immune from police entry. In 1973, however,
there was an amendment to the Police Act that gave the Police the right to enter
university buildings if there was a report of crimes being committed there (Article 20,
PVSK).

336. The power to enter public buildings and search therein is larger. However, at night
this power is limited. There is an exception to the rule only if the offender is caught in the
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act, or if entry is necessary to recapture an escaped arrestee or prisoner (Article 118/2,
CMK).

A written report is to be made upon entry into a domicile or other premises. The report
should provide the place and time of the entry if seizure was made and a detailed
description of the seized items (Article 121, CMK).

337. Search of computers, computer programs and transcripts, copying and
provisional seizure. Upon the request of the public prosecutor during an investigation
with respect to a crime, the judge shall issue a decision authorising the search of
computers and computer programs and records used by the suspect, the copying,
analyzing, and textualization of those records, if it is not possible to obtain the evidence
by other means, and if strong susupicion based on concrete evidence is existing (Article
134/1 CMK, as amended by Law No. 2014-6526).

If computers, computer programs and computer records are inaccessible, as the
passwords are not known, or if the hidden information is unreachable, then the computer
and equipment that are deemed necessary may be provisionally seized in order to retrieve
and to make the necessary copies. Seized devices shall be returned without delay in cases
where the password has been determined and the necessary copies are produced.

While enforcing the seizure of computers or computer records, all data included in the
system shall be copied. A copy of those copied data according subsection 3 shall be
produced and be given to him; this exchange shall be recorded and signed (Article 134/4
CMK, as amended by Law No. 2014-6526).

It is also permissible to produce a copy of the entire data or some of the data included
in the system, without seizing the computer or the computer records. Copied data shall be
printed on paper and this situation shall be recorded and signed by the related persons.

I1. The Powers of Seizure
338. Seizure of movable goods.
I - Obtaining evidence or securing the confiscation.

Two kinds of goods may be seized: anything that can serve as evidence, and goods to
be confiscated (e.g., weapons that were used in committing the offense, or goods that are
prohibited, like illegal drugs). If the possessor gives up such goods with his consent, they
will be kept in custody. If there is no consent, the State has the power to seize them
through use of adequate force (Article 123, CMK).

II - Items exempted from seizure.

Some items are exempted from seizure. The State is not empowered to seize goods that
are in possession of persons who have the right to withhold information about such goods
and testimony according to Articles 45 and 46 of the Code of Penal Procedure (Article
126, CMK). Communications between defense counsel and client (Article 154, CMK)
and printing machines used by the press (Article 30, AY) are also exempt from seizure.

III - Decision on seizure.

Only a judge is entitled to order the seizure of goods. During the preliminary
investigation, a Justice of the Peace is entitled to give an order for seizure of goods. After
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prosecution has begun (i.e., the approval of indictment according Article 175, CMK), the
court decides. If the prosecutor or his assistants have seized the items without a court
order, the judicial approval must have been obtained within 24 hours (before 2001 it was
three days) (Article 127/3, CMK). If the ruling of the judge cannot be obtained within 48
hours, the seizure becomes null and void (Articles 20, 21, AY).

339. Seizure of immovable property and on rights and accounts receivable. The items
listed in Article 128/1, CMK, belonging to the suspect or the accused, that have been
concretely specified, may be seized in cases where there are strong grounds of suspicion
tending to show based on concrete evidence that the crime under investigation or
prosecution has been committed and that these items have been obtained from this crime
which is included in the list in Article 128/2, CMK.

Prior to the decision on seizure, a report must have been obtained, that such property
has been aquired by committing a crime. This report shall be prepared within 3 months; if
special circumstances necessitate, this time period may be extended for 2 more months, if
requested.

The decision on seizure according Article 128 CMK shall be rendered by the Court of
Assize unanimously; in case of objection to the decision, examining court also makes the
decision unanimously (Article 128/9, CMK, as amended by Law No. 2014-6526).

Items listed in Article 128/1, CMK are as follows: a) Immovable goods, b) Transport
vehicles of land, sea or air, c) All kinds of accounts in banks or other financial
institutions, d) All kinds of rights and accounts receivable by real or juridical persons, ¢)
Valuable documents, f) Shares at the firm where he is a shareholder, g) Contents of the
rented safe, h) Other valueables belonging to him.

Even in cases where these immovables, rights, accounts receivable and other values or
belongings are in possession of individuals other than the suspect or the accused, the
seizure is also permitted.

Crimes listed in Article 128/2, CMK are as follows:

a) The following crimes as defined in the Turkish Penal Code: Genocide and crimes
against humanity (Arts. 76, 77, 78, TCK), Smuggling migrants and human trading (Arts.
79, 80, TCK), Theft (Arts. 141, 142, TCK), Aggravated theft (Arts. 148, 149, TCK),
Breach of trust (Article 155, TCK), Forgery (Arts. 157, 158, TCK), Fraudulent
bankruptcy (Article 161, TCK), Producing and trading of narcotic or stimulating
substances (Article 188, TCK), Forgery of money (Article 197, TCK), (Forming an
organization in order to commit crimes Article 220 TCK has been repealed by Law No.
2014-6526), Forgery in public bids (Article 236, TCK), Forgery in fulfilling of
obligations (Article 236), Embezzlement (Article 247, TCK), Bribery by force (Article
250, TCK), Bribery (Article 252, TCK), Crimes agains state security (Arts. 302, 303,
304, 305, 306, 307, 308, TCK), Crimes of an armed organisation (Article 314, TCK), or
supplying such organisations with arms (Article 315, TCK), Crimes against state secrets
and spying (Arts. 328, 329, 330, 331, 333, 334, 335, 336, 337, TCK),

b) Smuggling weapons as defined in the “Act on Firearms and Knives as well as Other
Tools” (Article 12),

¢) Embezzlement as defined in the Banking Act (Article 22/3 and 4),
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d) Crimes as defined in the Combating Smuggling Act that carry imprisonment as
punishment,

¢) Crimes as defined in Arts. 68 and 74 of the Act on Protection of Cultural and Natural
Values.

A decision on the seizure of an immovable shall be enforced by placing a note in the
title. A decision on the seizure of vechicles operating on land, sea and air shall be
enforced by placing a note in the title, where they are registered. A decision on the
seizure of accounts at banks and other financial institutions shall be enforced by
immediately informing the bank or financial institution by technical communication
means. The related decision shall also be notified to the bank or financial institution
separately. The interactions at the bank account, aimed to make the decision of seizure
ineffective, which are conducted after the decision has been rendered, are void.

A decision on the seizure of shares at a firm shall be enforced by notifying the
administration of the related firm and the head of the commerce title by technical
communication means immediately. Notice of the related decision shall also be sent to
the bank or financial institution separately.

A decision on the seizure of rights and accounts receivable shall be enforced by
immediately notifying the related real or juridical person by technical communication
means. The related decision shall also be notified to the real or juridical person
separately.

In cases where there are violations of the requirements set forth in the decision on
seizure, Article 289 of the Turkish Penal Code related to the “misusing of the power of
protection” shall apply.

§5. THE POWERS OF ARREST

340. An arrest deprives the accused of his personal freedom when he is caught red-
handed.! It can be made without a written order of a court.> Turkish law sharply
distinguishes between “arrest” (yakalama) and “pre-trial detention” (tutuklama). Pre-trial
detention always requires a written order of a magistrate.’

The powers of arrest are now regulated by Article 90, CMK which contains quite
detailed provisions. Any citizen may arrest an offender during the commission of the
crime, or during hot pursuit, if in the meantime the offender might escape or not be
identifiable (Article 90/1, CMK).

The public prosecutor shall be immediately informed about the arrest, and the police
shall act upon the orders of the public prosecutor (Article 90/5, CMK). The public
prosecutor may issue an order for police custody, if there is "concrete evidence that
indicates the suspicion of the committed crime" (Article 91/2 CMK, as amended by Law
No. 2014-6526).

1. M.B. Eryilmaz, Arrest and Detention Powers in Turkish and English Law and Practice in the
Light of the European Convention on Human Rights (Boston: Martinus Nijhoff Publishing, 1999).
A. Karagiilmez, Tutuklama Nedenleri ve Tutuklama Isteminin Reddi Kararina Itiraz Konusunda
5271 Sayili CMK 'nin Incelenmesi (Tiirkiye Barolar Birligi Dergisi, say1 58 sayfa 120, Mayis &
Haziran 2005). 1. Sahbaz, Avrupa Insan Haklari Sézlesmesinde Kisi Ozgiirliigii ve Giivenligi
(Turkiye Barolar Birligi Dergisi, say1 58 sayfa 163, May1is & Haziran 2005).
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2. N. Centel, Ceza Muhakemesi Hukukunda Tutuklama ve Yakalama (Istanbul: Beta, 1992), 17; O.
Apaydin, “Kisi Giivenligine iliskin Sorunlar, Habeas Corpus,” IBD (1980/54): 12.

3. N. Centel & H. Zafer, Ceza Muhakemesi Hukuku, 7. Basi (Istanbul, Beta, 2010), 316.

341. Police custody. If the arrest is related to a crime while the offender was
committing it, the arrested person will be brought to a Justice of the Peace within 24
hours for interrogation. He will be immediately taken to the appropriate court if a
prosecution has already been instituted (Article 91/1, CMK).

The time necessary to bring him before the judge is not included in the 24-hour
requirement, but it may not exceed 12 hours (Article 91/1, CMK, as amended in 2005—
5353). The 24-hour period of deprivation of liberty for crimes committed by three or
more persons may be prolonged up to four days by a written order of the public
prosecutor if the collection of evidence becomes difficult. However, the prolongation
shall be given for one day each time and may not exceed four days altogether (Article
91/3, CMK).

The suspect must be informed of his rights by the police during the arrest and if he
requests so, he has the right to have his counsel present during the interrogation (Article
150/1, CMK). For children and for suspects of crimes carrying imprisonment at the lower
level of more than five years, there is an obligation to appoint a lawyer if the suspect does
not already have one (Article 150/2, and 3 CMK).

The Justice of the Peace interrogates and can release the arrested person if he or she
determines that pre-trial detention was not necessary or if the reasons for arrest no longer
exist. There is a requirement that an appointed defense lawyer be present during this
interrogation (Article 91/6, CMK).

342. A remedy against arrest (Article 91/4, CMK) was introduced in 1992: the arrested
person or his lawyer, his legal representative, his first and second degree relatives or his
spouse have the right to demand a decision from the Justice of the Peace against the
written order from the public prosecutor relating to the prolongation of the arrest period
or on the legality of the arrest as such.

The Justice of the Peace reviews the file and gives his decision immediately or, at the
latest, within 24 hours. He may reject the application if he considers the arrest or
prolongation period to be justified, or he may order that the arrested person be brought to
the public prosecutor together with the documents relating to his investigation (Article
91/4, CMK).

If the arrest (or the pre-trial detention) was unconstitutional, the arrested individual
may claim damages under Article 141, CMK.' The State is responsible for compensation,
but it may recover the cost from the officer who had conducted the illegal arrest
according the rules of a civil claim now (AY “2001-4709,” Article 19).

1. A. Parlar & F. Ylldlrlm,.Aglklamalz - Ictihath Silahli Ceteler ve Teror Suclar: ile Haksiz
Yakalama ve Tutuklamaya Iligkin Tazminat Davalar: (2001).

343. If the arrested person is to be released because the time limit on the arrest has run
out or because the Justice of Peace has ordered his release, the same person may not be
arrested for the same actions again, unless there is new and sufficient evidence against
him. To arrest the suspect again, the public prosecutor must provide a written order
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(Article 91/5, CMK).

§6. JUDICIAL CONTROL, SECURITY DEPOSIT AND PRE-TRIAL
DETENTION

I. Judicial Control and Security Deposit

344. Judicial control and security deposit. The Turkish Penal Procedure Code has
initiated a new legal barrier to deprivation of liberty through pre-trial arrest in the form of
Jjudicial control and security deposit.

I - Judicial Control.

In cases where the grounds as regulated in Article 100 CMK are present, which would
have resulted in arrest, a decision to put the suspect under judicial control may be
rendered, instead of arresting him, if the conducted investigation is about a crime that
carries a punishment of imprisonment of maximum three years or less (Article 109/1,
CMK).!

Also in cases where the Code restricts pre-trial arrest, the provisions of judicial control
may still be applicable. Judicial control in Article 109 CMK is designed for reducing the
number of pre-trial detentions in Turkey and provides for an opportunity for the suspect
to remain under a controlled liberty, where he has to obey some restrictions put by the
judge on his life style. Before crimes carrying a penalty of more than 3 years of
imprisonment was out of the scope of judicial control. Recent amendments have
abolished this limitation and thus made judicial control applicable all sorts of crimes
(Article 109, CMK as amended by Law 6352 in 2012).

The same law added 3 more restrictions to the previously existing ones: The judge
may order the suspect not to leave his home, or not to go out of the boundaries of a
district or may prohibit him from entering places or districts, as determined by judge.

Judicial control includes one or more obligations imposed on the suspect as stated
below:

(a) to not travel outside of the country;

(b) to regularly appear in person at places for periods that will be specified by the
judge;
(c) to obey the calls of authorities or persons specified by the judge and, when

necessary, fulfill the measures of control with respect to professional activities or issues
of continuing education;

(d) not being able to drive any or some vehicles and, when necessary, leaving his
driving license in the office of the registry in return for a receipt;

(e) obeying and accepting the measures of medical diligence, treatment or examination,
including being hospitalized for withdrawal from dependency on narcotics, stimulating or
evaporating substances and alcohol;

(f) to deposit an amount of money as a safeguard, which shall be determined by the
judge upon the request of the public prosecutor, after taking into account the financial
conditions of the suspect, and whether it shall be paid by more than one installment and
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the period of payment;

(g) no to be permitted to have or to carry weapons and, when necessary, to leave the
guns to the judicial depositary in return for a receipt;

(h) to provide real and personal guarantees for the availebility money to assure rights of
the injured party; the judge upon the request of the public prosecutor shall specify the
amount and the payment period of the money;

(1) providing assurance that he shall pay alimony regularly, pursuant to the judicial
decisions, and that he shall fulfill the obligations towards his family (Article 109/3,
CMK);

(j) in cases where the suspect is subject to the measures mentioned in subparagraph 3(a)
and (f), the upper limit mentioned in subparagraph one shall not apply.

(k) the judge may order the suspect not to leave his home, or
(1) not to go out of the boundaries of a district or
(m) may prohibit him from entering places or districts, as determined by judge.

In the application of the obligation mentioned in subsection (d), the judge or the
prosecutor may permanently or temporarily allow the suspect to drive vehicles in his
professional activities.

Time periods that are spent under judicial control are not considered as restriction of
freedom and shall not be subtracted from the punishment. This provision shall not apply
to subparagraph 3, subsection (e).

In cases where the arrested individual has been released because the upper limits of
pre-trial detention have been exceeded, provisions about judicial control may be applied
without taking into account the time limits requirement mentioned in subparagraph one
(Article 109/7, CMK).

II - Judicial control decision and the competent authorities to issue the decision.

The suspect may be taken under judicial control in every phase of investigation upon
the request of the public prosecutor and with the decision of the Judge of the Peace in
Criminal Matters (Article 110/1, CMK).

During the application of judicial control, upon the request of the public prosecutor, the
judge may put the suspect under one or more new obligations, may partly or completely
revoke the obligations that constitute the content of the control, or may alter the
obligations or temporarily exempt the suspect from obeying some of them.

The provisions of this article and Article 109 are applicable at every stage of the
prosecution phase by the judicial authorities with subject matter jurisdiction and venue,
when it is deemed necessary.

111 - Repealing of the judicial control order.

Upon the request of the suspect or the accused, the judge or the court may render a
decision under the second paragraph of Article 110 within 5 days, after obtaining the
opinion of the public prosecutor (Article 111/1, CMK). The decision on judicial control
may be subject to a motion of opposition.
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The judicial authority having proper venue may immediately issue a pre-trial arrest
warrant with respect to the suspect or the accused who voluntarily fails to comply with
the conditions of judicial control, regardless of the duration of the custodial penalty that
may be inflicted upon him (Article 112, CMK).

1V - Security deposit.

The security that shall be deposited by the suspect or accused shall guarantee the
following points. First, it shall ensure the presence of the suspect or accused during all
the procedural interactions, during the execution of the judgment and during the
fulfillment of other obligations he may be required to fulfill. Second, the security shall be
used to make the following payments in the following order: the expenditures that any
intervening party has made, security for compensating the damages that occurred through
the offense and for restitution; in cases where the suspect or the accused is prosecuted
because he did not pay the alimony, public expenses or criminal fines (Article 113,
CMK).

The decision that obliges the suspect or the accused to deposit a security shall include
each portion separately covered by the security.

In cases where the suspect or the accused consents, the court or public prosecutor may
issue an order upon the request of the victim or recipient of the alimony, the portion of
the security to be paid to them in advance that would cover the losses of the victim or the
sum that constitutes the alimony (Article 114/1, CMK).

If there is a final court judgment in favor of the victim or the alimony recipient, related
to the events that constitute the substance of the investigation or prosecution, then the
payment may be ordered even if there is no consent of the suspect or the accused.

In cases where a convict had fulfilled all the requirements as laid down in paragraph 1
of Article 113, then the security deposit that would guarantee the obligations listed in said
Article 113 paragraph 1, subsection (a) and the portion of the security that is specified in
the decision, which is to be rendered according to the second paragraph of the same
Article, shall be returned to him (Article 115/1, CMK); the second portion of the
remaining security that was not paid to the victim of the crime or alimony recipient shall
be returned to the suspect or accused, as well as in cases where a decision of non-
prosecution or acquittal had been rendered. Otherwise, except in the absence of a good
reason, the security shall be transferred to the State treasury as income.

In cases of a conviction, the security shall be used in accordance with the first
paragraph of the subsection (b) of Article 113. The remainder shall be returned.

1. N. Centel & H. Zafer, Ceza Muhakemesi Hukuku, 7. Bast (Istanbul, Beta, 2010), 366.
I1. Pre-trial Detention

345. Pre-trial detention is the accused’s deprivation of liberty upon a “warrant of pre-
trial detention” issued by a judge. There is no compulsory detention in Turkish Law, and
the public prosecutor has no authority to issue a decision about the pre-trial detention of
the accused.!

The provisions of the Code of Penal Procedure relating to the pre-trial detention were
altered in 1992 (Act No. 3842). These regulations have applied to every suspect since the
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August 2003 amendment by Act No. 4928.2

The Justice of the Peace during the preliminary investigation (Article 94, CMK) or the
court of competent jurisdiction during the trial stage (Article 101, CMK) is entitled to
issue a warrant of pre-trial detention if there is persuasive concrete evidence (Article
100/1, CMK, as amended by Law No. 2014-6526) of a person’s guilt and sufficient facts
indicating that he will escape’, or facts regarding prior behavior sufficient to conclude
that he will try to destroy evidence, influence witnesses to give false testimony, or
unjustifiably influence or bribe experts.*

However, in some cases the Code allows the judge to issue a warrant of pre-trial
detention on a strong suspicion of guilt and presumption that the other requirements are
self-evident. This is only possible if the investigated crime is one of the crimes as listed
in the Code (Article 100/3, CMK).> This method of listing only very severe crimes in this
provision aimed to reduce the incarceration rates. However, the application of this
catalog crimes went the other direction and in cases of a suspicion of such a crime,
judges started to rule only on the strong suspicion without considering the danger of
fleeing or obscuring evidence.

After the June 2011 elections, there were chosen members of Parliament, who were
under custody before and during the elections, but the courts did not release them. There
are ongoing political discussions for reaching consensus to change the regulations related
to pre-trial detention.

The legal presumption that foreigners tend to escape has been abolished.

Pre-trial arrest regulations and application of the pre-trial detention in Turkey has been
one of the major legal disputes in the last few years. In order to reduce the number of
incarcerations, the minimum length of imprisonment punishment that carries a pre-trial
detention has been extended to up to two years again in 2012 (Art 100/4 CMK, as
amended by Law, No. 6352). According to the recent amendment, if a crime carries only
a judicial fine, or imprisonment term up to two years in upper level, pre-trial detention
shall not be applied.

Implementation of the 3rd Judicial Reform Package adopted in July 2012 led to an
increase in the use of judicial control (rather than detention) by more than 50% between
the end of 2011 and 30 April 2013. This increase partly reflects the new forms of judicial
control introduced in the 3rd package, e.g. prohibitions on leaving the house or a certain
location, or on visiting a specific place or area. The 3rd package also led to the release of
a significant number of detainees; in the case of juveniles, however, it was reported that
the absence of a proper monitoring system led to relatively fewer releases.

Subsequent to the adoption of the 4th Package, the Court of Cassation has been
reviewing first instance court decisions on the basis of the new provisions. The
Committee of Ministers of the Council of Europe noted with satisfaction developments
regarding re-opening of judicial proceedings and decided to continue supervision of the
Hulki Giines v. Turkey group of cases under the standard rather than the enhanced
procedure. As regards the Demirel v. Turkey group of cases, the Committee welcomed
the efforts made by the Turkish authorities in the context of the 3rd and 4th Packages to
align Turkish legislation and practice with Convention requirements, noted with
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satisfaction statistical information demonstrating that there is a significant decrease in the
period of detention on remand and an increase in the use of preventive measures as an
alternative to detention, and invited the Turkish authorities to continue providing
information on developments in judicial practice.

1. F. Yenisey, “Vorlaeufige Festnahme und Untersuchungshaft im tiirkischen Strafrecht,” Report
submitted to the Symposium held Sept. 24-28, 1990, in Poland: Human Rights and Pre-Trial
Detention, in F. Diinkel & J. Vagg, “Untersuchungshaft und Untersuchungshaftvollzug,” Waiting
for Trial, Freiburg i.Br. (1994): 729-748. N. Centel & H. Zafer, Ceza Muhakemesi Hukuku, 7.
Basi (Istanbul, Beta, 2010), 337. F. Gélciiklii, Ceza Davasinda Sahis Hiirriveti (Ankara, 1958),
27. A K. Yildiz, “Ceza Muhakemesi Hukukunda Tutuklama ve Adli Kontrol,” in Criminal Law in
the Global Risk Society, ed. F. Yenisey & U. Sieber (Series of the Max Planck Institute for
Foreign and International Criminal Law and Bahgeschir University Joint Research Group,
Volume T 1, Istanbul 2011), 631. V. Giiltas, 5271 sayili Ceza Muhakemesi Kanununun Isig
Altina Tutuklama (2006).

2. The crimes mentioned in the Anti-Terrorism Act of 1991 were subject to the provisions of the
Code of Penal Procedure before the 1992 amendment. For those detained under the Anti-
Terrorism Act, and those detained within the region under a state of emergency, falling under the
jurisdiction of State Security Courts, these regulations did not apply (Article 31, Act No. 3842
dated 1992).

3. This legal obligation foreseen by the Code is not being fulfilled in general by judges while
deciding the pre-trial arrest. As explained by many judges, the reason for this neglect is
preserving impartiality. If a judge writes detailed motives of his pre-trial decision, furnished with
accompanying facts, they fear they will be rejected as a judge who has formed an opinion against
the suspect, if they act in the trial as well. However, we do not agre with this explanation, as it is a
Constitutional provision that all decisions of the judiciary must be furnished with motives based
on facts (Article 141/3, AY).

4. M. Albayrak, Tutuklu ve Hiikiimlii El Kitabi (Ankara: Adalet Yaymevi, 2007). V. Giiltas, 5271
Sayili Ceza Muhakemesi Kanununun Isig1 Altina Tutuklama ve Kanun Yollar: (2008). A.S.
Siiriicli, /nsan Haklar1 Avrupa Mahkemesi Kararlarinda ve Tiirkiye'de Tutuklama (2010), N.
Centel, Ceza Muhakemesi Hukukunda Tutuklama ve Yakalama (Istanbul: Beta, 1992), 38.

5. According to the repealed Code, if the crime carried a penalty of not less than seven years
imprisonment, or if the accused had no domicile or home or could not identify himself, there was
no need of proving the other grounds of pre-trial arrest.

346. The deprivation of liberty through pre-trial detention for crimes carrying judicial
fines, or imprisonment of not more than 2 years is forbidden (Article 100/ 4, CMK, as
amended by Act 2005-5353, and by Law No. 6526). Children under the age of 15 may
not be arrested for crimes carrying imprisonment up to five years at the upper level
(Article 21, CKK).!

1. According to the repealed Penal Procedure Code, crimes involving punishment up to six months
imprisonment was prohibited on this age group. However, if the crime provoked public anger or
if the accused had no domicile or no home or could not identify himself, he was arrested and
placed in pre-trial detention (Article 104/3, repealed CMUK).

347. Rights of the suspect. The requirement of proportionality of the pre-trial detention
to the probable punishment (Article 104/4, CMUK) has been added by 1992 legislation
(Act No. 3842), and is still one of requirements of pre-trial arrest: “in cases where the
pre-trial-arrest is not proportional to the punishment or security measure, the judge may
not render a decision in this respect” (Article 100/1, CMK).

Before the Justice of the Peace issues a warrant for pre-trial detention, he may consult
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the file! and must interview the suspect, who must be present. A pre-trial detention
warrant in absentia has been excluded by the current Code. If the suspect requests it, his
counsel may be present during this interview without the need for a prior written power
of attorney. But even if the suspect did not ask for a lawyer, there is a mandatory defense
lawyer appointed on his behalf (Article 101/3, CMK).? The public prosecutor and the
defense lawyer have the right to make arguments before the decision.

The police must inform the relatives of the person in detention about the fact that he
was placed in police custody (Article 13, “2002-4771”, PVSK).? Before so informing the
relatives, the police must check with the public prosecutor (Article 95, CMK; Article 128,
repealed CMUK “2002-4744”). If the accused has been taken before the judge, he can
immediately inform his relatives or “any other individual” and talk to them in person, if
the judge so orders (Article 107/2, CMK; Article 107, repealed CMUK “2002-4744").

1. M.R. Erd.em, AIHM Kararlan Isiginda Tutuklu Sanik Bakimindan Hazirlik Sorusturmasi
Dosyaswni Inceleme Hakki (Dokuz Eylill Hukuk Fakiiltesi Dergisi Cilt 6 say1: 1, sayfa 67.

2. According to the repealed Code, if the accused was not present, the judge decided upon the
request for pre-trial detention submitted by the prosecutor in a closed session, after a review of
the report in the absence of the accused (Article 106, repealed CMUK). In such cases, the public
prosecutor issued a warrant of arrest on the decision of pre-trial detention of the magistrate
(Article 131, repealed CMUK) and the police would arrest the accused when executing the court
decision. The new Code does not include a court decision in order to arrest the suspect if he is not
present. At the moment of arrest, the decision of the judge would be handed to the accused
(Article 106/3, repealed CMUK) and he would be informed that he has the right to contest the
court decision (Article 106/4, repealed CMUK).

3. The exception of “danger to the investigation if relatives are informed” was abolished in 2002.

348. Arrest order. Since the “pre-trial arrest decision” in the absence of the suspect has
been abolished by the new Penal Procedure Code, there is a substitute decision: the arrest
order (Article 98, CMK).!

Suspects who have been arrested upon an arrest order, shall be brought in front of the
competent judge or court within 24 hours at the latest (Article 94/1, as amended by Law
No. 2014-6526). In cases where he has been arrested in another location, he shall be
brought to the nearest justice building, and the competent judge or court shall interrogate

the suspect by means of voice and image transfer (Article 94/2, as amended by Law No.
2014-6526).

As pre-trial detention is a restriction of personal freedom before a final judgment of the
trial court about the guilt of the accused, it requires a written decision of a judge,
furnished with motives. Detailed motives of most of the decisions, however have not
been satisfactory in the past. For this reason, the legislature made an amendment to
Article 101 CMK by Law No. 6352 in 2012. According to this amendment, a judge must
clearly write in any decision about pre-trial detention, extension of detention or any
decision related to pre-trial detention, facts and related evidence which indicate the strong
suspicion that the suspect has committed the crime, and reasons of pre-trial arrest, such as
likelihood of escape or obscuring of evidence, and that in that particular case, pre-trial
detention is in proportion to the gravity of the allegedly committed crime (Article 101/2,
CMK as amended by Law 6352).

1. If the accused had been taken into custody pursuant to the warrant of pre-trial detention of the
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judge, he was brought immediately, or at the latest, within 24 hours, before a competent judge.
This judge interviewed him and determined whether to continue the detention (Article 108/1,
repealed CMUK). The time required to bring the accused to the nearest court was not included in
this 24-hour period (Article 108/2, repealed CMUK).

III. The Continuation of Pre-trial Detention

349. Since 1992, there has been a time limit for pre-trial detention. The maximum time
for the preliminary investigation was originally 6 months.! This period has been extended
up to one year for crimes outside of the jurisdiction of the Court of Assize, but it may be
extended for 6 months, if necessary (Article 102/1, CMK). In cases where the crime is
under the jurisdiction of the Court of Assize, the maximum period of detention is two
years, but it may be extended to a maximum of three years (Article 102/2, CMK). The
decision regarding the extension shall be rendered after taking the opinions of the public
prosecutor, the suspect or the accused, and of the defense counsel (Article 102/3, CMK).

In cases of political organized crime (crimes against the security of the State as defined
in repealed Article 250/1-c, CMK, the period of detention was longer (Article 252/2,
CMK).?

The maximum period of detention pending trial is 6 months. This period may be
extended 4 more months, if necessary. In cases where the crime is under the jurisdiction
of a Court of Assize, the maximum period of pre-trial detention is 2 years. This period
may be extended for 3 more years, which makes a total of 5 years of pre-trial detention.

If the crime was under the provision of the Anti-Terror Law, it was possible to double
this period, up to 10 years (Article 10/5, TMK). The Constitutional Court had abolished
this provision related to extension in 2013, and in 2014, Article 10 TMK was repealed.

1. According to the repealed legislation, if the official claim had been put forward, the time limit
was two years or until the decision of the court (Article 110/1, repealed CMUK). According to
this regulation, the decision of pre-trial detention lost its legal value when the requisite time had
run out. However, for crimes carrying penalties of imprisonment of more than seven years or of
the death penalty, if the official claim was not put forward or the final judgment was not given
within the time limitations, the accused could be further kept in pre-trial detention, or he could be
released on bail (Article 110/2, repealed CMUK).

2. Stating a maximum duration of the pre-trial arrest in the Penal Procedure Code caused problems
for crimes against the state or against the constitutional order of the state. Due to the difficulties
in conducting the trial within a reasonable time, the judgments could not be rendered for many
years, or in many cases, after the judgment of the court of the first instance has been rendered, the
case is still pending at the Court of Cassation for several years because of the heavy caseload of
this court. In order not to release dangerous accused, the maximum duration of pre-trial arrest as
regulated in Article 102, CMK, was be applied double for such crimes. For practical reasons, the
application of this provision on maximum duration of pre-trial arrest (Article 102, CMK) had
been suspended until Dec. 31, 2010. In beginning of January 2011 the time limitation for pre-trial
arrest was in force and some 100 very dangerous persons convicted at the trial level and waiting
for the decision of the Court of Cassation upon an appeal for more than 10 years, have been
released under judicial control. In March 2014, however, limitation of duration of pre-trial arrest
was dropped to maximum 5 years and more people were released.

350. I - Examination of pre-trial detention.

During the preliminary investigation, the continuation of pre-trial detention! will be
examined every 30 days by the Justice of the Peace at the request of the Public Prosecutor
(Article 108/1, CMK). During the trial, the court must make this examination during each
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session on its own initiative (Article 108/3, CMK).

During this periodical control of pre-trial detention each 30 days, in order to determine
if the circumstances related to pre-trial detention have been changed or not, the suspect
and his defense attorney must be present; it cannot be conducted on examination of the
file (Article 108/1 CMK as amended by 6459 in 2013). The judge must hear the suspect
and/or his lawyer when reviewing, on a monthly basis as provided for by the law,
whether the conditions for continued detention are met. Previously, the judge based his
decision on the opinion of the prosecutor, of which neither the suspect nor his lawyer
were informed.

1I - Enforcement of detention.

Obligations of unconvicted prisoners are regulated in the Code of Enforcement of
Punishments (Article 116, CGIK). Provisions of this Code, which are contained in the
Articles 9, 16, 21, 22, 26-38, 34-53, 55-62, 66-76, 78-88 (amendment by KHK/650 in
2011), are applicable to the unconvicted prisoners on remand. If the prisoner's status of
detention on remand is in accordance with the contents of the provision, it will be
applicable.

Provisions below are applicable on unconvicted prisoners in High Security Closed
Penal Enforcement Institutions: suspension of execution of imprisonment term because of
an illness; entrance and registration into a prison facility; instruction of convicted
prisoners and their relatives and concerned; following the rules of security programs and
health maintenance; protection of establishments and furniture; keeping the doors closed
and preventing contacts; keeping personal goods in rooms and outlying areas; search; the
quality and application conditions of disciplinary measures; disciplinary measures except
postponement of conditional release; condemnation; depriving from participation of some
activities; denying the fee-paid work, hindering or restricting of correspondence or
communication tools; secluding; disciplinary measures applicable to child convicted
prisoners; disciplinary inquiry; repetition of activities requiring disciplinary measures;
enforcement and abolition of disciplinary measures; measures applicable by the
directorate; using of compulsory tools; earning rewards; grievance and objection,
transfers; transfer depending on disciplinary reason; transfer depending on necessary
grounds; transfer depending on disease reason; measures applicable during transfers; the
right to meet an attorney-at-law and a notary; participating in cultural and artistic
activities; freedom of speech; utilizing the library; rights of utilizing the periodical or
transitory publications; rights of communication through phone; utilizing radio, television
broadcasting and internet; rights of receiving and sending letters, fax and telegraph
messages; right to accept gifts sent from outside at certain dates as mentioned in this
Code; freedom of religion and right of conscience; requests of examination and
treatment; nutrition of convicted prisoners; determining the improvement regime; number
of convicted prisoners and security measures to be taken; educational programs;
benefiting from education; examination and treatment; health inspection; forwarding to
hospital; disease hindering enforcement; rejection of nutriment and drinks served; visit;
visits to foreign inmates; essentials of visits and meetings; gymnastics; library and
participating in courses.

In cases where one of his kin, including a person of the second degree consanguinity or
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affinity relationship by marriage, or spouse dies, the unconvicted prisoner may be given a
permission up to two days, travel time excluded, to participate in the funeral ceremony,
accompanied by an external security force official.

Permission shall be granted during the investigation phase by the public prosecutor
who leads the investigation, and during the prosecution phase by the judge or the court in
charge of the prosecution, if there is no concern in respect of the well-being of the
investigation or the prosecution and in respect of security (Article 116, CGIK, added
paragraph by Law No. 2011-6217; amended by KHK/650 in 2011). Wording in Law No.
2011-6217 was: "mother, father, spouse, fellow or child". KHK/650 changed these words
as "including the second degree, death of one of his consanguinity or affinity relationship
by marriage kin, or spouse”.

1. N. Centel, Ceza Muhakemesi Hukukunda Tutuklama ve Yakalama (istanbul: Beta, 1992), 107.
351. Challenging the Decisions in Pre-trial Detention
I - Objection.

The accused person and the Public Prosecutor may an objectin before a higher court
against the judge’s order or the court’s decisions related to detention or maintenance of
pre-trial detention (Article 267, CMK). The decisions rendered on opposition are final.
However, if the higher court decided to place the accused in pre-trial detention on the
opposition, there is a further remedy of opposition (infra, paragraph 406) against this
decision (Article 271/4, CMK).

If there is a decision rendered by a judge or court related to detention, this decision is
subject to opposition. If the judge or court asks the opinion of the public prosecutor prior
rendering a decision in the course of the opposition procedure, it is now mandatory to
notify this opinion to the suspect, accused, or their defender. Suspect, accused, or
defender may submit their view within three days (Article 270/2, added by Law No. 6459
in 2013).

II - Compensation for illegal arrest and detention.

Unlawful detention may lead to claim for compensation (Article 141, CMK).! In cases
where a judge or prosecutor causes damages of an arrestee by personal fault, unjust
deed or by other forms of responsibility, the claim of damages may only be addressed
to the state. State shall pay damages and asks later he individual judge or prosecutor to
pay back (Article 141, CMK as amended by Law 2014-6545).

IIT - Individual application to the Constitutional Court.

The Constitutional Court deals with applications regarding detention or length of
proceedings while the case is still pending at first-instance level, following the same
approach as that of the ECHR. In its decision in the Hasan Uzun v. Turkey case, the
ECHR declared the application inadmissible. The Court reiterated that the rule of the
exhaustion of domestic remedies was an indispensable part of the functioning of the
ECHR mechanism. Having examined the main aspects of the individual application to the
Constitutional Court, the ECHR found that the Turkish Parliament had entrusted the
Constitutional Court with powers that enabled it to provide, in principle, direct and
speedy redress for violations of the rights and freedoms protected by the ECHR.
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By end August 2013, the Constitutional Court received more than 6,700 applications. It
rejected or found inadmissible 2,155 of them, whereas work on more than 300 others was
continuing. The majority of the applications related to alleged violations of Article 5
(Right to liberty and security) and Article 6 (Right to a fair trial) of the ECHR. The first
decisions were made in July 2013 on applications regarding length of trial and of
detention.

1V - Population of non-convicted prisoners.

As of 10 June 2013, detainees constituted around one-fifth of the prison population (as
compared with one-half at the end of 2006), the vast majority of whom were detained for
up to a year and a very small proportion for more than three years. The number of
detainees accused of crimes falling under Article 100 of the Penal Procedure Code
dropped significantly in the first half of 2013, as compared with both 2011 and 2012.
This Article covers the so-called catalogue crimes, which include those tried in the
context of high-profile cases such as the KCK and the alleged deep-state criminal
network Ergenekon.

As a result, there was a significant decrease in detention-on-remand periods and an
increase in the use of preventive measures as an alternative to detention, both overall and
for crimes falling under Article 100 of the Penal Procedure Code. However, the
maximum duration of detention on remand, as provided for by law and interpreted by
courts, remained excessive.

1. S. Baytar, Koruma Tedbirlerinden Dogan Zararin Karsilanmasi (Tiirkiye Barolar Birligi Dergisi,
say1 61, Kasim & Aralik, 2005).

§7. THE WARRANT OF ATTACHMENT

352. The suspect, the victim or the witness must be present in person during an
interview by the judge, the prosecutor or the police. In the event the person invited did
not appear and give testimony does not appear as requested, the court issues a formal
summons known as a warrant of attachment to be served on non-appearing person.

The judge has the power to issue a warrant of attachment against a suspect or accused,
if there are sufficient reasons to issue a warrant of pre-trial detention (Article 146/1,
CMK). In addition the public prosecutor may issue a written order to the police to bring
the arrested person or the accused, together with relevant documents, to the office of the
public prosecutor (Article 146/5, CMK as amended 2006-5560).

§8. POWERS TO INTERVIEW THE ACCUSED AND WITNESSES
I. Interviewing the Accused

353. According to the 1992 regulations, special provisions apply during the interview
of the accused by the police and the public prosecutor, as well as during the interrogation
by the judge (Article 148, CMK).!

The interviewer must ask for and write down the person’s identity. The interviewed
person must give correct answers regarding his identity.

The suspect or the accused must be advised of the offense they are suspected of.

The suspect's right to counsel will be acknowledged: he has the right to engage counsel
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on his behalf. If he cannot afford to retain counsel, he may demand a lawyer appointed by
the Bar Association of that district.

If the suspect demands a lawyer appointed by the Bar Association, that lawyer may be
present during the interview on the condition that this causes no delay in the
investigation. There is no requirement for a written power of attorney for the requested
lawyer. Furthermore, the interviewed person is entitled to inform his or her relatives
about the arrest if he wishes to do so. He must also be advised of this right (supra,
paragraph 347).

The interviewed person must be advised that he has the legal right to be silent. He will
be given notice that he may demand collection of exculpatory evidence that would favor
him. Questions about his personal status will be asked.

An official report of the interview will be prepared. This report must contain the
following: (a) the place and date where the interview took place; (b) the names and
positions of the persons who were present during the interview, including the identity of
the interviewed person; (c) a statement about carrying out the above-mentioned
requirements of the interview and whether any were not completed along with the
reasons for that; (d) a statement of the facts and a statement that the official report has
been read by the interviewed person and by his defense lawyer, if he was present, and
that they have signed the report; and (e) if they did not sign the report, the reasons for
their refusal (Article 147, CMK).

1. E. Cihan, “Ellinci Yilda Ceza Muhakemesi Siijesi Olarak Sanigin Sorgusu,” IHFM (1984/ 1-4):
139-146; F. Golciiklii, “Sanik Gergegi Soylemeye Mecbur mudur?,” AUSBFD (1954/4): no. IX,
121-146; C. Sahin, Hazirlik Sorusturmasinda Samigin Kolluk Tarafindan Sorgulanmas: (Konya:
Doktora Tezi, 1993). T. Demirbas, Sanigin Hazirlik Sorusturmasinda Ifadesinin Alimmasi (1zmir,
1996).

354. lllegal methods of interview. The Turkish Code of Criminal Procedure lists the
methods of interviewing suspects that are not allowed (Article 148, CMK). The testimony
during the interview must be given freely. The use of torture, drugs given by force, stress
or pressure tactics, fraud, physical violence or force, and devices that influence free will
are forbidden (Article 148/1, CMK).! The person being interviewed may not be offered
illegal promises (Article 148/2, CMK).

Evidence that has been obtained through illegal means is excluded, even if the
individual gives his consent (Article 148/3, CMK) (infra, paragraph 394).

If, during the police questioning, there is no defense counsel present, and the accused
denies his testimony later at court, such testimony cannot be taken into account as
evidence for forming the judgment (Article 148/4, CMK). This provision is an innovation
of the Turkish Legislature, which was enacted prior to the Salduz v. Turkey decision of
the ECHR. Unfortunately, in cases where the defense attorney is not experienced, or did
not provided the suspect with sufficient legal advice, a confession in the presence of the
lawyer at the police station may still be used as very strong evidence against the accused
later at the trial.

If the police have interviewed a suspect once, and later there is a need for further
questioning, the police are not empowered to re-interview the same person for the same
investigation (Article 148/5, CMK).
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1. O. Tosun & N. Giirelli, “Heyecan Gostergesiyle Yalanin Bulunmasi ve Ceza Hukuku,” THFM, no.
XXX (1964): 3; S. Kaymaz, Yasak Sorgu Yontemi Olarak Aldatma (Yargitay Dergisi, Cilt 24,
1998), 73.

II. The Interviewing of Witnesses

355. Individuals have a public duty to testify if they have been summoned.! Witnesses
served with a summons are obliged to comply. They must appear and give testimony. An
individual who refuses to do so without reason has to pay the costs? as estimated by the
judge (Article 44/1, CMK) (infra, paragraph 391-I).3

1. N. Sensoy, Cezada ve Hukukta Sahitlik (Istanbul, 1952), 8.

2. According to the repealed legislation, it was a light fine (Article 45, repealed CMUK).

3. A. Onder, “Ceza Muhakemeleri Usulii Hukukunda Sahitlikten Cekinme Hakki,” THFM XXIX, no. 4
(1963): 4, 876-932; T.T. Yiice, Meslek Adaminin Tanikliktan Cekinme Hakki (YD 1980/ VI, 1-2),
51-62; K. igel, Gazetecilerin Tanikliktan Cekinme Haklar: (Ceza Hukuku ve Kriminoloji
Mecmuast, Cilt 1, say1 1), 37.
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Chapter 3. Phases of the Penal Process
§1. PHASES AND SECTIONS OF THE TURKISH PENAL PROCESS

356. The Penal Procedure Code foresees a penal process in two phases (Article 2/1-e
and f, CMK): the investigation phase (sorusturma evresi) and the prosecution phase
during the court inquiry (kovusturma evresi). German Law allows a phase in the criminal
court proceedings where a decision about opening the trial session is made
(Zwischenverfahren). There is no such phase under Turkish Law, but this decision is
integrated into the first phase: the indictment submitted to the court must be approved by
the same court (Article 175/1, CMK).

The preparatory inquiry, until 1985, was divided into two parts: the preliminary
investigation (hazirlik sorusturmasi) and the judicial inquiry (ilk sorusturma). The
judicial inquiry' was abolished in 1985; the preliminary investigation remains. Turkish
legal theory divides the preliminary investigation into two parts: the “Initial
Investigation” (baslangi¢ sorusturmasi) and the “Short Investigation” (kisa sorusturma).
At the moment the public prosecutor issues an official charge against the accused by a
written indictment or a warrant of arrest from a magistrate, the Initial Investigation ends
and the Short Investigation begins.’

Between the “investigation phase” and the “prosecution phase,” there is an
“intermediate phase”, which consists of a decision-making about the admission of the
charges (Article 174, CMK). This “intermediate phase” starts with the submission of the
indictment to the court, and ends when the court makes a decision on admitting the case
to go to trial (Article 175/1, CMK). The court is also entitled to reverse the indictment
(Article 174, CMK).

The court inquiry is divided into three parts: “Preparation of the Trial Session,”
“Course of the Trial” and “Conclusion of the Final Judgment.”

1. A. Onder, Die Gerichtliche Voruntersuchung im Tiirkishen Strafverfahrensrecht (Miinster, 1955).

2. Kunter & Yenisey & Nuhoglu, Muhakeme Hukuku Dali Olarak Ceza Muhakemesi Hukuku, 18.
Basi (Istanbul, Beta, 2010), 1181.

§2. THE PREPARATORY INQUIRY: INVESTIGATION PHASE
1. Characteristics

357. The Code calls the first phase of criminal process the “investigation phase”
(Article 160, CMK). Investigations during the preparatory inquiry are written, non-
adversarial and, in principle, secret (Article 157, CMK). However, the attorney of the
accused is entitled to see all the records in the file and make free copies of them (Article
153, CMK).

All legal interactions conducted during the investigation and prosecution shall be
recorded, signed, with complete identification of the participants (Article 169/2, CMK).
In crimes against the state and in terrér crimes, however, the complete identity of law
enforcement officers shall be replaced by their service numbers (Article 169/7 CMK,
included by Law No. 2014-6526 after the terrorism courts were abolished).

I1. The Beginning of the Preliminary Investigation
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358. When a public prosecutor is informed of the occurrence of a crime, he is required
to undertake an investigation in order to determine whether there is a necessity for
commencing a prosecution (Article 160/1, CMK). According to these rules, the
preliminary inquiry begins when the public prosecutor or the police start to investigate a
case.! The police must investigate upon the order of the public prosecutor, and even in
urgent cases they have no power to begin an investigation on their own initiative.
According to Article 332 of the Turkish Penal Procedure Code, there is an obligation to
answer, within 10 days, the written questions of the public prosecutor related to matters
of investigation. If a civil servant fails to do so, he or she can be punished (Article 257,
Penal Code).

1. B. Oztiirk, Ceza Muhakemesi Hukukunda Kogusturma Mecburiyeti, Hazirlik Sorusturmasi, 9.
Bas1 (Ankara: Eyliil Universitesi, 1991), 52.

359. Under Turkish Law, private individuals are not obliged to report a criminal
offense. However, there are some exceptions to this rule. It is a crime not to report a
crime that is presently being committed (Article 278/1, TCK); it is as well with regard to
a crime already committed, in which there are still consequences that could be minimized
upon the reporting of it (Article 278/2, TCK). State officials must report criminal
offenses they have learned of that relate to their duties. Failing to do so is a crime (Article
279, TCK).

The identity of the person who gives information to the police may not be kept secret
from the accused. Since it is not mentioned in the Code of Penal Procedure, Turkish
scholars are of the opinion that the police must reveal the identity of the informant to the
accused.!

There are some provisions in the field of crimes against the State and profit-oriented
organized crime (infra, paragraph 381) that give the judge discretion to keep the identity
of the witness out of the court records (Article 58/2, CMK; Article 20, TMK). Informants
and investigators are also protected.

1. O. Tosun, Tiirk Su¢ Muhakemesi Hukuku Dersleri, Muhakemenin Yuriiyiigii, 2. Cilt (Istanbul,
1976), 13.

I1I. The Right to Prosecute

360. In the Turkish system of Penal Procedure, the public prosecutor has a duty to
prosecute criminal cases (Article 170/2, CMK), however there are some recent
exceptions to this rule (Article 171, CMK) (infia, paragraph 372).!

The public prosecutor does not have a monopoly on prosecution. The Treasury and
some other agency officials are also competent to prosecute.” Private individuals who
have been injured through crimes may intervene in a criminal case (Article 237, CMK).

The Prosecutor’s Office is a hierarchical institution under the Ministry of Justice
(supra, paragraph 306); however the Prosecutor’s Office conducts investigations
independently. The use of personnel in the Prosecutor’s Office is interchangeable, with
one prosecutor being easily substituted for another.

The public prosecutor attached to the Court of Cassation is designated the Attorney
General. However, the Minister of Justice, by a “written order,” can ask him to make an
“extraordinary appeal by way of Cassation” (infra, paragraph 421) to the Court of
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Cassation (Article 309, CMK).
1. N. Centel & H. Zafer, Ceza Muhakemesi Hukuku, 7. Bast (Istanbul, Beta, 2010), 444.

2. Y. Hizly, Tiirk Vergi Hukukunda Kacak¢ilik Su¢u (Ankara, 1984), 20; K. Mutluer, Vergi Ceza
Hukuku (Eskigehir, 1979), 5.

361. Public prosecutors have jurisdiction over investigations related to offenses
committed within the local district of the Court of First Instance (Article 12, CMK). If
that court does not have jurisdiction over a specific case, the prosecutor also has no
jurisdiction to prosecute.

IV. Conditions of Criminal Prosecution

362. The public prosecutor may only bring a case to the court of competent jurisdiction
if the conditions of the criminal prosecution required by law are present. For example,
some offenses can only be prosecuted upon the complaint of the injured person or with
the permission of the authorized State office.

Furthermore, immunities (supra, paragraphs 92-98) are obstacles to prosecution. In
such cases, the prosecution depends on the fulfillment of the precondition that the
complaint has been made or permission has been obtained, or that parliamentary
immunity has been lifted by the Parliament.?

1. N. Kunter, Sikayetin Mevzuu, IHFM (1950), 460; T. Taner, Ceza Muhakemeleri Usulii, 3. Basi
(Istanbul, 1955), 94; D. Tezcan, “Tiirk Hukukunda Diplomatik Yargi Bagisikhigi,” BMTDY
(1985): 141; B. Oztiirk, Uygulamali Su¢ Muhakemesi Hukuku, Cilt 1, 9 (Ankara: Eyliil
Universitesi, 1987), 25.

2. Kunter & Yenisey & Nuhoglu, Muhakeme Hukuku Dali Olarak Ceza Muhakemesi Hukuku, 18.
Basi (istanbul, Beta, 2010), 650.

V. Closing of the Preliminary Investigation

363. The public prosecutor concludes the preliminary investigation as soon as the level
of information is sufficient to enable prosecution. Only the public prosecutor has the
discretion to decide whether the investigation is complete.! The public prosecutor must
be satisfied with the outcome of the investigation. There is no direct review of this
decision. The lawyer for the accused, during the preliminary investigation, has had the
right to consult the file with no limitation (Article 153 CMK, as amended by Law 2014-
6526). In this indirect way, the defense has gained a measure of control over the
situation.

If the public prosecutor considers that additional investigations should be undertaken in
a given case, he may order the police to conduct further investigations.

1. N. Centel & H. Zafer, Ceza Muhakemesi Hukuku, 7. Bas1 (Istanbul, Beta, 2010), 442. T.
Kitapgioglu, Ceza Muhakemesi Hukukunda Sorusturmanin Sonuglandriimasi, Legal, Istanbul
2014,

364. For closing the preliminary investigation, there are four options:
(1) The public prosecutor may decide to drop the prosecution (infra, paragraph 365).

(2) He may prepare an indictment (infra, paragraph 373) for the appropriate court if it
appears that there is sufficient evidence against the accused.

(3) For crimes prosecuted upon the claim of the victim and that carry imprisonment of
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less than one year, he may suspend the opening of the public case for five years (Article
171/2, CMK) (infra, paragraph 372).

(4) He may also consider his own subject matter jurisdiction (supra, paragraph 301) or
the existence of a preliminary dispute such as venue (supra, paragraph 302). If he
concludes that such facts exist, he may temporarily stop the prosecution. In such cases,
the file will be sent to the competent district or court.

A. Dropping the Prosecution

365. If no criminal offense was committed, if there was insufficient evidence or if the
right to prosecute no longer exists, the Public Prosecutor may decide to drop the
prosecution (Article 172, CMK).!

An investigation must be re-opened within three months if the ECHR finds that the
decision for non-prosecution has been taken as a result of an ineffective investigation.

1. N. Centel & H. Zafer, Ceza Muhakemesi Hukuku, 7. Basi (Istanbul, Beta, 2010), 485.

366. Dropping the prosecution under the principle of opportunity. When it came into
force in 2005, the Turkish Penal Procedure Code did not allow the prosecutor to suspend
the prosecution under certain conditions.! There was only the possibility to have
discretion whether to prosecute or not. In cases where the requirements for the
application of the provisions of effective remorse, that "lift the punishment as a personal
ground” (e.g., Article 221/2, TCK), or the provisions of "personal impunity”(e.g., Article
22/6, TCK) are met, the public prosecutor may render the decision that there is no
ground for prosecution (Article 171/1, CMK). In such cases, where the public prosecutor
has utilized the power of discretion on the issue of not bringing a public claim, opposition
against the decision of the public prosecutor is not admitted (Article 173/5, CMK). The
2006-5560 legislation broadened this provision (infra, paragraph 372).

1. The only example under the repealed Penal Code was that of the kidnapper who married the girl
he kidnapped. He could only have been prosecuted after the marriage was abolished and after
being found at fault (Article 434, repealed TCK).

367. End of the right to prosecute; Statute of limitations for prosecution.
I - Loss of right to prosecute.

If the State has lost the right to prosecute, the public prosecutor may not proceed. Some
of the causes that end the right of prosecution or set aside punishments (infra, paragraph
452) are contained in the Penal Code. These include: death of the accused, amnesty,
statute of limitations, withdrawal of the complaint' and friendly settlement by the way of
mediation (accused pays all losses and fines) (infra, paragraphs 272, 274).

The death of the accused terminates public prosecution (Article 64, TCK). Amnesty
(infra, paragraph 454) terminates public prosecution and sets aside the punishment
together with all its consequences (Article 65/1, TCK). A pardon sets aside, reduces or
changes the punishment (Article 65/2, TCK). Where initiation of legal prosecution for an
offense is subject to the injured party filing a complaint, the public prosecution shall be
discontinued if the injured party waives his complaint (Article 73, TCK). According to
Article 7/1 of TCK, no one may be punished for an act that, although a felony or
misdemeanor at the time of its commission, is no longer such under subsequent law. In
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this case, if a punishment has been already imposed, it shall not be executed.
11 - Statute of limitations for prosecution.

Statute of limitations for prosecution implies that the duty (and even the right) of the
State to prosecute a perpetrator expires after a certain lapse of time.

1) Exceptions.

With the exception of some very serious crimes, all crimes are subject to the statute of
limitations.? These serious crimes include: crimes committed abroad against the Turkish
nation and State (Articles 247-345, TCK) carrying aggravated life imprisonment, or life
imprisonment or a prison term of more than 10 years (only statute of limitation for
prosecution 1s exempted; Article 66/7, TCK); genocide (Article 76/4, TCK); crimes
against humanity (Article 77/4, TCK); organized crime of genocide and crimes against
humanity (Article 78/3, TCK); and military high treason (Article 49/B, Military Penal
Code).

2) Time Limits.

The time limits for the prosecution of crimes depend on the seriousness of the crime
(Article 66/1, TCK), where the maximum imprisonment term shall be taken into account.
The court takes them into consideration ex officio (Article 72/2, TCK).

The statute of limitations applies the following system (Article 68/1, TCK):* Crimes for
which the law imposes aggravated life imprisonment become statute-barred after 40 years
(Article 68/1-a, TCK); crimes for which the law imposes life imprisonment become
statute-barred after 30 years (Article 68/1-b, TCK); crimes for which the law imposes 20
years or more of imprisonment become statute-barred after 24 years (Article 68/1-c,
TCK); crimes for which the law imposes imprisonment of more than five but less than 20
years become statute-barred after 20 years (Article 68/1-d, TCK); crimes for which the
law imposes up to five years imprisonment or judicial fine become statute-barred after 10
years (Article 68/1-e, TCK).

There are special regulations for children who have been taught to commit crimes; if
the child was in the age group of 12—15 when the crime was committed, time limits in the
statute shall be discounted by half; if the child was in the age group of 15-18, by two-
thirds (Article 66/2, TCK).

3) Statute of Limitations for Misdemeanors.

The special Act for Misdemeanors (Articles 20-21, KK)* sets time limits for
prosecution: five years for misdemeanors carrying an administrative fine of 100,000 TL
and more (Article 20/2-a, KK); four years for misdemeanors carrying an administrative
fine of 50,000 TL and more (Article 20/2-b, KK); three years for misdemeanors carrying
an administrative fine of less than 50,000 TL (Article 20/2-c, KK); eight years for
misdemeanors carrying an administrative fine depending on the seriousness of the deed
(Article 20/3, KK).

If the misdemeanor at the same time constitutes a crime, the statute of limitations for
prosecution of crimes applies (Article 20/5, KK).

Time starts to run when the act as defined as a misdemeanor has been committed or the
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result of this act had occurred (Article 20/4, KK).
4) Beginning Point of Time Limit for Prosecution.

For completed crimes, time begins to run on the date of the commission of the crime;
for attempted crimes, on the date of perpetration of the last criminal act; and for
continuing and successive (continued) crimes, on the date when the last crime was
committed (Article 66/6, TCK). If there are several crimes committed by the accused, the
statute of limitations for prosecution shall be determined according the existing evidence
in the file, regarding the reasons for aggravating the punishment (Article 66/3, TCK).

For crimes committed against children by their parents or by a person who has
oversight of this child, the period indicated in the statute of limitations starts when the
child attains 18 years of age (Article 66/6, TCK). There is a special regulation related to
marriage: the time limit for prosecution shall start to run from the final judgment on the
annulment of the wrongful marriage (Article 230/4, TCK).

The provision in the Penal Code applies to retrials: if there are grounds for re-opening
of a trial (Article 311, CMK), and the competent court gives a decision about giving
leave to the request of re-opening (Article 318, CMK), then the time for prosecution for
that particular crime starts to run de novo (Article 66/5, TCK, as amended by Act 2005—
5377).

5) Suspension of Statute of Limitations.

In cases where initiating an investigation or prosecution depends on the permission or
decision of another organ (e.g., in cases of discrediting Turkish Nation, etc. the
investigation shall be suspended until the the Minister of Justice makes a decision on
permission; Article 301/4, TCK), or if the suspect is a fugitive and there is a decision
about his status (Article 247, CMK), time limits for prosecution are suspended until this
obstacle has been lifted (Article 67/1, TCK). There are other examples of suspension of
the running of the statute of limitations, such as prosecution of members of the
Parliament (Article 83/3, AY); of soldiers for alleged crimes carrying imprisonment up
to two years (Article 20/1, 5, AsCK), until the end of the office. In case of delay of
payment of mediated damages (Article 253/19, CMK); suspended prosecution (Article
171/2, CMK) and delayed announcement of the judgment (Article 231/5, CMK), the
statute of limitations shall be tolled.

6) Interruption of Statute of Limitations.

The time period mentioned in the statute of limitations is interrupted (zamanasiminin
kesilmesi) upon: the interview by the public prosecutor or questioning’ by the judge of
one of the suspects or accused (Article 67/2-a, TCK); the issuance of a pre-trial arrest
warrant® against one of the suspects or accused (Article 67/2-b, TCK); the preparation of
an indictment related to a crime (Article 67/2-c, TCK); and the judgment of conviction
against at least one of the accused (Article 67/2-d, TCK).”

In cases where the statute of limitations period has been interrupted, the time for
prosecution starts to run again but may be extended by one-half the amount of the time
limit as foreseen in the law for this particular crime (Article 67/4, TCK). If there is more
than one ground for interruption, the last one will be taken into account (Article 67/3,
TCK).
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1. If the person who is authorized to put forward a claim because of the crime (su¢ hakkinda yetkili
olan kimse) does not demand prosecution (sikayette bulunmama) within six months, no
investigation and prosecution can be started (Article 73/1, TCK). If the claimant who was injured
by the crime (sugtan zarar goren) withdraws his claim (sikayetten vazgeg¢me), the case is
dismissed (Article 73/4, TCK). In such cases, the consent of the accused is required (Article 73/6,
TCK). However, if the withdrawal occurs after the judgment has become final, this does not
affect the execution of the penalty. Individuals who have suffered losses because of the crime
cannot file a civil claim if they had explicitly declared, while withdrawing the claim in view of
prosecution, that they would not enforce their personal rights (Article 73/7, TCK).

2. T. Demirbas, Ceza Hukuku Genel Hiikiimler (Ankara: Segkin, 2002), 627.

3. According to the repealed Penal Code, crimes for which the law imposed the death penalty and
lifelong imprisonment became statute-barred after twenty years. Crimes for which the law
imposed at least 20 years of imprisonment became statute-barred after 20 years. Crimes for which
the law imposed imprisonment of more than five but less than twenty years became statute-barred
after 20 years. Crimes for which the law imposed not more than 20 years or fine provided for
imprisonment became statute-barred after twenty years. Crimes for which the law imposed more
than one month light imprisonment or more than 30 TL light fine became statute-barred after two
years. All other punishable acts were statute-barred after six months (Article 102, repealed TCK).

4. According to the repealed Penal Code, which did include misdemeanors, crimes for which the law
imposed more than one month light imprisonment or more than 30 TL light fine became statute-
barred after two years. All other punishable acts were statute-barred after six months (Article102,
repealed TCK).

5. The questioning by the judge after the judgment has been reversed by the Court of Cassation is
not considered as a ground for interruption of the statute of limitation.

6. An arrest warrant issued by a foreign court based on Interpol request of Turkish authorities shall
interrupt the statute of limitation (S. Tellenbach, “Begnadigung, Amnestie, Aufhebung der
Strafbarkeit in der Tiirkei,” in Nationales Strafrecht in rechtsvergleichender Darstellung,
Teilband 5, ed. Sieber & Cornils (Berlin, 2010), 709).

7. Time started to run on the date of the perpetration of the last criminal act, and for continuing and
successive offenses on the date the situation ended or the series of successive offenses ended
(Article 103, repealed TCK).

368. Mediation, pre-payment of a criminal fine and suspended prosecution.
I - Mediation.

Mediation was regulated in the Penal Code, as one of the grounds for dismissal of a
case (Article 73, TCK). The amendment in 2006 repealed this provision. However, an
agreement on mediation leads to dropping of a criminal investigation and bars
prosecution, if the losses of the victim are compensated to the full extent (Article 253,
CMK) (supra, paragraph 274).

II - Pre-payment of criminal fine.

According to Article 75 of TCK, save for crimes that fall under the procedure of
mediation, the public prosecutor must offer to an accused for any offense punishable by a
fine, or by imprisonment of not more than three months, a friendly settlement order on
pre-payment of a judicial fine (supra, paragraph 272).! If the accused pays the proposed
fine, the prosecution must be dismissed.? If the accused does not pay the fine, then the
prosecutor may prosecute.’ If an offense subject to friendly settlement comes to the court
by mistake, then the court must offer the accused an opportunity to pay the fine before
proceeding to trial.
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111 - Suspended prosecution and delayed announcement of judgment.

In cases of “suspended prosecution” under Article 171/2 CMK, if the suspect fulfills
the requirements and obligations imposed on him by the Public Prosecutor, there shall be
no prosecution and the case shall be dropped. The same effect of “dropping the
prosecution” is achieved under the “delayed announcement of the judgment” (Article
231/2, CMK), if the accused cooperates with the court-ordered obligations (infra,
paragraph 366).

1. N. Centel & H. Zafer, Ceza Muhakemesi Hukuku, 7. Bast (Istanbul, Beta, 2010), 462.

2. Unifying decision of Court of Cassation Apr. 11, 1983, 2/2, Savas — Mollamahmutoglu, TCK
Yorumu, 1677.

3. K. igel et al., Icel Yaptirim Teorisi, 3. Kitap (Istanbul, Beta, 2000), 430.

369. According to Article 66 of TCK, the prosecution will be dismissed upon the lapse
of the time periods (infia, paragraph 455) provided by the Code.! If the punishment was
set aside due to a lapse of time pursuant to the Code, the right to prosecute ends.

1. N. Kunter, Ceza Davasi Zamanasuminin Durmasi, IBM (1948/1V), 178.

370. According to Article 223/7 of the Turkish Code of Penal Procedure, a final
judgment of a criminal court bars further prosecution for the same crime against the same
person. A second case will not be admitted. Generally, the final decisions of the Turkish
courts, as well as the final decisions of foreign courts, have the same effect. In cases of
illegal drug exportation from Turkey, if the offender was tried by a foreign court, the
Court of Cassation will not apply the ne bis in idem rule (supra, paragraph 85), and it will
consider the crime as committed in Turkey through application of Article 3 of TCK.!

1. F. Yenisey, Milletlerarasi Ceza Hukuku, Ceza Yargilarimin Milletlerarast Degeri ve Mevzuati
(istanbul: Beta, 1988), 245.

B. Objection to Dropping Prosecution

371. If the public prosecutor decides to drop the prosecution, and new evidence
surfaces, the injured party who had filed the complaint of the crime to the Prosecution
Office has the right to seek a decision of the justice of the peace at nearest Court of
Assize by means of an objection (Article 173, CMK as amended by Law No. 2014-6545),
(Article 172/2, CMK). Facts and proof that justify the opening of an official claim must
accompany the objection (Article 173/2, CMK). The requirement that the petition must
be signed by an attorney has been repealed.

If the grounds set out in the petition are not sufficient to justify the commencement of a
public prosecution, the justice of the peace at nearest Court of Assize will refuse the
petition. After such a refusal, a public prosecution may only be opened if there are newly
discovered facts or new evidence, and the Court of Assize has rendered a decision in this
respect (Article 173/6, CMK).

If the justice of the peace at nearest Court of Assize is of the opinion that the petition is
valid, he will order the commencement of a public prosecution. The Public Prosecutor
must comply with this decision (Article 173/4, CMK).

C. Suspension of Prosecution under Some Conditions

372. Suspension of prosecution. Under the Turkish Penal Procedure Code the
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prosecutor may suspend the prosecution under certain conditions for crimes that are
prosecuted upon the claim of the victim and are punished with imprisonment by up to one
year (Article 171/2, CMK). Crimes that fall under the mediation procedure are an
exception.

In order to suspend the prosecution, the following requirements have all to be fulfilled:
— the suspect has not been convicted previously with an imprisonment;

— the conducted investigation reveals that in case of a non-prosecution, the suspect will
refrain from committing further crimes;

— that the suspension of prosecution is more in favor of the society and of the suspect, if
compared to a prosecution;

— the losses of the victim or society may be recovered to the full extent (Article 171/3,
CMK).

Furthermore, the public prosecutor is entitled to stop the prosecution only when the
conditions of criminal prosecution (supra, paragraph 362) have not been met and there is
no possibility that they will be fulfilled.

D. Bill of Indictment: Approval and Reversal of Indictment

373. The public prosecutor must prosecute (with few exceptions) if there is sufficient
evidence of a crime. The principle of legality forces the prosecutor to do so, with a few
minor exceptions (Article 170/ 2, CMK). If the Prosecutor is of the opinion that there are
sufficient grounds for commencement of a public prosecution, he prepares a Bill of
Indictment and submits it to the court (Article 170, CMK). When the Bill of Indictment is
ready and is signed by the authorized prosecutor, then the court that shall decide on the
merits of the case, shall investigate the validity of the indictment and rule to approve it
(Article 175/1, CMK). Thus the prosecution of the official case begins. At the same time,
an inquiry in court begins as well (supra, paragraph 358).

The Bill of Indictment must contain a description of the relevant offense and should
describe the facts and circumstances that may increase or reduce the punishment. The
identity of the accused must also be mentioned (Article 170, CMK); if not, it may be
reversed by the court (Article 174, CMK).

374. Return of indictment. Since 2005, the court is entitled to return an indictment
under the provisions of Penal Procedure Code.' The trial court shall examine the whole
document related to the investigation phase within 15 days of the delivery of the
indictment and investigation documents, and in cases where the following missing parts
and errors are discovered, shall return the indictment with a decision thereof, describing
them and returning it to the public prosecutors’ office:

(a) The indictment was produced in violation of the provisions of Article 170 CMK.

(b) The indictment was produced without collecting evidence that would prove the
crime with certainty.

(c) The indictment was produced in crimes that are, according to the file of
investigation, clearly falling under the provisions of “the settlement of the case on the
payment of the fine,” or “mediation,” without applying these mentioned procedures
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(Article 174, CMK).

The indictment shall not be returned because of errors in the legal description of the
crime.

In cases where the indictment has not been returned within the 15-day time limitation,
as indicated in subsection one of Article 174, it shall be considered as accepted.

If an indictment has been returned, the public prosecutor shall complete the missing
points and correct the errors as shown in the decision and if there is a no situation that
requires the issuing of a decision to not prosecute, he shall issue a new indictment and
send it to the court. The indictment shall not be returned again based on reasons that had
not been indicated in the first decision.

A public prosecutor may file a motion of opposition against the decision to return the
indictment.

Very few indictments were rejected by the courts, which sometimes led to trials taking
longer, as evidence had still to be collected. All of this also applies to high-profile cases.

1. N. Centel & H. Zafer, Ceza Muhakemesi Hukuku, 7. Basi (Istanbul, Beta, 2010), 489.
§3. THE INQUIRY IN COURT
I. General Characteristics

375. The inquiry in court is public and adversarial. During the trial, all procedural
transactions are submitted orally, and the court examines the accused, witnesses and
experts.! The Judge has an active role in the inquiry in court, and he must have direct
access to all evidence. The trial is held without interruption in the presence of the judges
who will formulate the judgment of the court, but it may be interrupted for a reasonable
time (Article 190/1, CMK). The trial is conducted in the presence of the accused (Article
193/1, CMK). There are some exceptions to this rule if the crime is punishable by judicial
fine or confiscation (Article 195, CMK).

1. N. Centel & H. Zafer, Ceza Muhakemesi Hukuku, 7. Basi (Istanbul, Beta, 2010), 617.

376. The court must give its opinion on the facts directly and immediately. All the
proceedings conducted in the preliminary investigation should be repeated in court and
are open to the parties’ criticism. A confession from the accused to the police where his
lawyer was not present is not considered evidence if he revokes it (Article 148/4, CMK).
In reality, however, the court relies to a great extent on the file prepared during the
preliminary investigation, and it only makes further investigation if there are some
discrepancies in the testimony or proffered evidence.

377. The inquiry in court is public (Article 182, CMK). However, in cases involving
public morals or public security, the whole trial or a part thereof may be held in closed
session. The court has discretion to decide whether the inquiry shall be public or not, and
this decision will be declared in a public session (Article 182/ 2, CMK). The decision on
a closed inquiry and the final judgment of the court will always be declared in a public
session (Article 182/3, CMK). In such cases, the verdict will be pronounced in an open
session (Article 182/3, CMK).

There is an obligation to hold a closed session if the case involves a child under 18



Yenisey, Criminal Procedure Law in Turkey (May 2015) 60

years of age. In such cases, the verdict will be pronounced in a closed session (Article
185, CMK).

Publication of trials conducted in closed sessions is forbidden (Article 187/2, CMK;
Article 19, BasK). Publication of the contents of an open trial may also be forbidden by a
decision of the court, if it is against national interests, or if it is of a nature that may
provoke the committing of crimes, etc. (Article 187/3, CMK).

There is a restriction on voice and image recordings at the court buildings and within
the court room (Article 183, CMK).

378. The rules that govern the procedures of different criminal courts are generally the
same. For Military Courts, however, there is a special Code of Criminal Procedure (Act
No. 353). There are slight differences between the procedures in courts dealing with
serious crimes (supra, paragraph 298-II) and the procedures in the Peace Court. In
addition, the structures of the courts are different. An indictment was not served on the
accused by the Peace Court prior to 1999 (Article 208/2, repealed CMUK). The
Constitutional Court repealed this provision and required service.'

1. Decision of the Constitutional Court dated July 14, 1998, E. 1997/41, K. 1997/47, RG. Mar. 24,
1999/ No. 23649.

379. Formerly the Justice of the Peace was entitled to order a sanction directly if the
crime was within the jurisdiction of the Peace Court (Article 386, repealed CMUK). This
power of the “Penal Order of the Peace Court” was limited to fines, light imprisonment
up to three months, prohibition from exercising a profession and confiscation of goods,
whether as single sanctions or all at once.

The Penal Procedure Code does not include the penal order of the Peace Court.! Rather,
there are other new legal concepts in the field of minor crimes, such as mediation (Article
253, CMK; supra, paragraph 274), suspension of prosecution (Article 171/2, CMK;
supra, paragraph 372), delayed announcement of the judgment (Article 231/2, CMK;
infra, paragraph 397-1I) and suspension of imprisonment (Article 51, TCK; supra,
paragraph 283).

1. Light imprisonment was to be turned into a fine (supra, para. 267) according to the “Code of
Enforcement of Punishments” (Article 386, repealed CMUK). The Justice of the Peace ordered
the sanction in the form of a judgment of the court. In the “judgment,” he mentioned that the
accused had the right to appeal this written penal order within eight days (Article 388, CMUK). If
there was an appeal, the procedure required a trial inquiry. Only if the inflicted sanction was
“light imprisonment” did the court make a public inquiry applying the general rules of trial
sessions (Article 390/1, repealed CMUK). The defense attorney of the accused could be present
in the sessions (Article 390/2, repealed CMUK). If the sanction was other than “light
imprisonment,” the court decided the appeal in closed session and upon the file. The court that
had jurisdiction in this matter was the President of the Court of General Jurisdiction, and the rules

applied during this procedure were set out in Arts. 301, 302 and 303 of the repealed Penal
Procedure Code (Article 390/3, repealed CMUK).

II. Inquiry in the Absence of the Accused’ and Fugitives’: Default Judgment (in
absentia Proceedings)

380. Book 5, section 1 of the Turkish Code of Penal Procedure deals with the “Inquiry
in the Absence of the Accused and Fugitives”, (Articles 244-248). The new provisions
do not allow the court to render a judgment against the absent accused or fugitive, but
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only to force him to appear before the court. If the accused has been questioned by the
court once, however, the court may come to a judgment even if the accused does not
appear at the later phases of the trial (Article 194/2, CMK).

I - Inquiry in the absence of the accused.

This legal instrument has been criticized by academics and is now restricted, but is also
extended to “fugitives” (infra, 1) by the recent legislation.! In criminal procedure, the
word “absence” (gaip) has a technical meaning. The accused is considered absent? if his
whereabouts are not known or if he is in a foreign country and summoning him to a
competent jurisdiction appears not possible or inappropriate (Article 244/1, CMK). In
such cases, the Turkish criminal law no longer allows an inquiry in the absence of the
accused,’ and the court only may conduct investigation in order to collect and preserve
evidence (Article 244/2, CMK). The defense counsel or the spouse of the accused has the
right of presence during such an investigation.

In such cases, the court publicly announces the accused’s obligation to appear (Article
245, CMK) and may grant him immunity from pre-trial arrest (Article 246/1, CMK).
There is no immunity if the accused is convicted, imprisoned, and tries to escape (Article
246/2, CMK).

1I - Inquiry in Absence of the Fugitives.

The new law has introduced a new legal concept: an individual who hides himself in
Turkey or abroad in order to escape a prosecution pending against him is called fugitive
(Article 247/1, CMK).

There are some crimes, listed in Article 248, CMK, where the court serves a summons
to the known address of the accused against whom there is a prosecution pending. If the
accused does not comply with the summons, the court can order his arrest. If this does not
help, then the court may decide to publish in a newspaper that if he does not appear
within 15 days, his belongings and rights within Turkey shall be seized temporarily
(Article 246/2, CMK).

The court may render a pre-trial arrest warrant in absentia* against the fugitive accused
(Article 248/5, CMK), but may also grant him an immunity from pre-trial arrest (Article
246/1, CMK). Of course, such immunity loses its effect if the accused is convicted of a
crime and sentenced to imprisonment or tries to escape (Article 246/2, CMK).

1. Kunter & Yenisey & Nuhoglu, Muhakeme Hukuku Dali Olarak Ceza Muhakemesi Hukuku, 18.
Basi (Istanbul, Beta, 2010), 1275; B. Oztiirk, Su¢ Muhakemesi Hukukunda Gaiplik ve Gaiplerin
Muhakemesi (Istanbul, 1984)) 137; E. Yurtcan, Tutuk Samgin Vareste Tutulmus Olmasi
Durumunda Giyabinda Hiikiim Verilmesi Yasaya Aykirt Degildir (Yasa Hukuk Dergisi, 1978),
1185; Ak, Gaiplerin Yargilanmasi, AdD (1983/3), 473.

2. The accused was considered absent if his domicile was not known, if he was in a foreign country
and summoning him to a competent jurisdiction appeared not possible or if it was strongly
believed that a summons would not have a positive result (Article 269, repealed CMUK).

3. In the past it was possible to make a trial inquiry if the subject of the litigation was a crime that
might be punished with a fine, confiscation of goods or both (Article 270/1, repealed CMUK).

4. This is an exception to the new rule, that the suspect or the accused must be present if the decision
on pre-trial arrest is rendered (Article 101, CMK).
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I11. The Inquiry in Court of Assize and the Inquiry in Court of General Jurisdiction

381. The general Code of Penal Procedure is valid for all types of courts. Only a few
exceptions are applied relating to the type of crime or the status of the accused. Different
procedural rules to be applied at the courts dealing with organized crime are abolished in
2014 by Law no 6526 (repealed Article 10, TMK).

The inquiry in court is divided into three phases: preparation of trial session (infra,
paragraph 382), the trial itself (infra, paragraph 383) and the conclusion of the trial with a
judgment (infra, paragraph 395).

A. Preparation of Trial Session

382. For the preparation of the trial session, the President of the Court schedules a date
for the inquiry (Article 175/2, CMK). There must be at least one week between the day
on which the summons was served and the day on which the accused must appear
(Article 176/4, CMK). The court (no longer the public prosecutor) sends the summons to
the accused (Article 36, 176/1, CMK) and to his counsel (Article 176/3) to appear on the
given date.

An indictment, together with the summons, shall be served on the accused (Article
176/1, CMK).!

If the accused is not under arrest, there must be a notice of the trial date in the served
summons. In this notice, the court mentions that the accused will be brought by force or
be arrested if he does not appear at the trial (Article 176/2, CMK).

If the accused is in pre-trial detention, he will be summoned to the trial according to
Article 35/3 of the Penal Procedure Code. If the accused is arrested he will be brought to
the Court Clerk’s room, where the Clerk has the duty to ask him if he requires defense
counsel during the trial (Article 176/3, CMK).

The President of the Court has the right to subpoena witnesses, call experts or make
further investigation of facts of the case at this stage (Article 180/2, CMK).

1. The indictment was not served in matters tried by the Peace Court (Article 208/2, repealed CMK).
This regulation of the Code was criticized and was abolished in 1999.

B. Trial Session

383. The inquiry begins with checking whether the witnesses and experts are present. !
After that, the identity and personal status of the accused is verified. Then the indictment
is read, and the accused is questioned according to Article 147 of the Turkish Code of
Penal Procedure (Article 191/2-c, CMK). During the reading of the indictment and
questioning of the accused, the witnesses are not allowed to be present in the courtroom.

1. N. Centel & H. Zafer, Ceza Muhakemesi Hukuku, . Bas1 7 (Istanbul, Beta, 2010), 631.

384. During the trial procedure at the Court of General Jurisdiction and at the Court of
Assize, the prosecution must be present (Article 188, CMK). The accused is in principle
obliged to be present (Article 193/1, CMK), but there are some exceptions to this rule.

All phases of final investigation (trial) are conducted in the presence of the defendant,
including all formalities of procedure, especially the proof of guilt (Article 216, CMK).
The Turkish Code provides for an exception only in cases where light sentences are
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involved, that is, where the offense is punishable by confiscation alone or in combination
with some other sanctions (Article 195, CMK); the trial may proceed even if the
defendant does not appear in court.

A defendant may be excused from attending trial, except where the crime carries a
serious punishment (five years of imprisonment at the lower level) (Article 196/2, CMK).
If such motion is granted, and the defendant has not been questioned as to the principal
facts of the case, then he must be questioned by letters rogatory (Article 196, CMK). If
the punishment provided in the Penal Code for this crime is more than five years of
imprisonment at the lower level, the accused must be present at the courtroom. !

In addition, the defendant may send defense counsel in cases where the defendant’s
presence is not necessary (Article 197, CMK).

1. Cass. CGK Mar. 23, 2010 (2009/10-245-2010/62).

385. After the accused has been questioned, evidence is presented to the court (infra,
paragraph 387). If the accused was not present, and he was not questioned, the
presentation of the evidence is nevertheless not postponed.' The presented evidence will
be explained to the accused when he returns (Article 200, CMK).

After each presentation of evidence or after hearing a witness, the public prosecutor,
defense counsel and the lawyer representing the victim may ask direct questions to the
accused, to any intervenor, to the witness and to the expert (Article 201, CMK). This is a
new approach of the new Penal Procedure Code, to give leave to ask questions directly.
The repealed legislation allowed only questions suggested to and posed by the presiding
judge. When direct questions have been asked to each witness, the President of the Court
asks the accused whether he has anything to say (Article 215, CMK).? This type of
questioning is a kind of cross-examination.’

The Penal Procedure Code was amended in January 2013 to allow defendants to
conduct their defense in a language of their preference other than Turkish at certain
stages of the judicial process even if they can express themselves adequately in Turkish.
In recent years, some accused Turkish citizens with Kurdish origin refused to talk
Turkish during pending trials for political reasons, even though they are very fluent in
Turkish language and had studied at Turkish educational institutions. Such political trials
caused an amendment at Article 202 CMK by Law No. 6411 in 2013.

The new paragraphs added to Article 202 give to the accused an option to choose the
language in which they can express themselves best. If the accused selects for his oral
arguments any language other than Turkish, he must choose an interpreter from the list of
certified translators. The cost of translation shall not be paid by the state.

When the presentation and discussion of evidence is complete, the public prosecutor,
the injured (civil) party and the accused have the right to be heard. The public prosecutor
has the right to respond to the accused and the accused and his attorney have the right to
reply to the public prosecutor. The accused always has the right of the last word (Article
216/3, CMK). Even if the accused has a defense attorney, he personally has the right to
the last word.

The trial ends with the issuing of the judgment.
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1. A. Onder, HUMK 150 ve CMUK 378, 379 ve 380. Maddeleri Muvacehesinde Taraflarmn,
Avukatin ve Mudafiin Soz Séyleme ve Savunma Serbestligi, AdD (1948), IXL, 1034-1051; S.
Alpaslan, Anglo-Amerikan Hukukunda Mahkemeye Saygisizlik Sucu ve Tiirk Hukukundaki
Durum, IHFM 1974/XL, 1-4, 243-287.

2. T.T. Yiice, Alman ve Tiirk Ceza Muhakemeleri Usuliinde Savunma Hakki, AdD (1960/11), 1017—
1028.

3. A.E. Akyazan, Kargilastirmali Hukukta ve Tiirk Hukukunda Dogrudan Soru Yoneltme (Capraz
Sorgu) (Ankara, 2009). G. Arikan, Capraz Sorgu I¢in Hazir miyiz? (Ankara Barosu Dergisi sayi,
2005/4).

C. Evidence
1. Principles of Evidence Law

386. The main principles of evidence' are based on the Continental European system.’
The court must undertake a complete investigation to determine the factual truth. The
court is not dependent on the evidence of the prosecutor, the accused, or the other parties.
Witnesses can also be called on the court’s own initiative.

The court is obliged to explain the means of proof included in the verdict, as well as to
provide the analysis used to include or exclude such proof (Article 230, CMK).

1. A. Parlar, M. Hatipoglu & Y.E. Giingdr, A¢iklamali — Ictihath Ceza Muhakemesi Hukukunda
Deliller Capraz Sorgu ve Ispat (2005).

2. S. Belgesay, Kanuni ve Takdiri Deliller ve Temyiz Mahkemesinin Delilleri Takdiri (Ankara,
1938), 11; S. Belgesay, Hukuk ve Ceza Mahkemesinde Deliller (Istanbul, 1960), 7. 1. Uziilmez,
Tiirk Hukukunda Su¢suzluk Karinesi ve Sonuglar: (Tiirkiye Barolar Birligi Dergisi, say1 58 sayfa
41, Mayis & Haziran 2005).

387. The accused is presumed innocent. As a consequence, there is no obligation for
him to prove that he is innocent. In contrast, the judge has the obligation to search for the
factual truth, and only if he is convinced that the accused is guilty may he convict him.
Thus, neither the public prosecutor nor the accused has the burden of proof in Turkish
Law. If the accused or the public prosecutor points out any factual aspect that is
necessary to decision during the course of criminal proceedings, the trial court has the
obligation to determine the factual truth.

A defendant can never be under a duty of self-incrimination; the right to remain silent
is guaranteed (supra, paragraph 353).

388. Law does not define the means of proof. Everything may be considered as
evidence insofar as it is reasonable. The court considers the evidence freely in order to
discover the factual truth. There is a “freedom of evidence.” However, that evidence
should have been obtained lawfully (Article “2001-4709” 38, AY; Article 217/2, CMK)
(infra, paragraph 394), and the concerned parties should discuss all the evidence during
trial.

389. The judges may use only the evidence, documents and statements presented and
discussed at the open trial to reach their conclusions and form the judgment of the court
(Article 217/1, CMK).

Judicial presumptions are not accepted in Turkish Criminal Procedure.
2. Means of Proof
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390. Physical evidence. Official police reports of the interrogation of the accused are
not considered evidence in court. Only the written record during the hearing before the
judge may be considered evidence (Article 209, CMK).! However, some special codes
(e.g., Article 119, KTK) give the police the right to make some drawings of the scene of
the crime. In such cases, the official police reports acquire the character of evidence.

1. Kunter & Yenisey & Nuhoglu, Muhakeme Hukuku Dali Olarak Ceza Muhakemesi Hukuku, 18.
Basi (Istanbul, Beta, 2010), 1392.

391. Witness.
I - The testimony of witnesses.

Testimony in court is considered evidence.! There is no age limit for a witness in
Turkish Criminal Procedure Law. However, the accused is not entitled to give testimony
as a witness on his own behalf.

Eyewitnesses to a crime have a duty to testify. However, the law provides that the
family members of the accused may refuse to act as witnesses (Article 45, CMK).

The President of the Court has the right to question witnesses (Article 59, CMK). The
accused and the parties may also directly ask a specific question to the witness (Article
201, CMK). The President has discretion over such requests. There is now a possibility of
direct examination and cross-examination of witnesses by the defense lawyer and the
public prosecutor; so far, however, this provision is rarely applied.?

Informers who give testimony about individuals attempting to endanger the
constitutional order of the State will be rewarded, and their identity will be kept secret
during the trial (Article 58/2, CMK; Added Article 1 of Act No. 1481, dated August 15,
1971). Statements of anonymous witnesses are permitted in some cases, for example by
Article 19/4 the Combating Smuggling Act 2007.°

A scientific expert* is considered a witness; his scientific opinion is not a witness
testimony, but an explanation of factual findings (infra, paragraph 393).

1I - Witness protection.

There is a Witness Protection Act since 2007, Act No. 5726.°> Witnesses of crimes
carrying punishment of more than 10 years of imprisonment and more than two years

imprisonment of organized crimes as well as all kind of terror crimes may be protected
(Article 3, Act 2007-5726).

1. Kunter & Yenisey & Nuhoglu, Muhakeme Hukuku Dali Olarak Ceza Muhakemesi Hukuku, 18.
Basi (istanbul, Beta, 2010), 1346.

2. The European Court of Human Rights found in the Sadak and Others Judgment of July 17, 2001
that the accused having no opportunity to ask questions of a witness who made statements against
them during the preliminary investigation was a violation of Article 6.

3. S. Erman, Kacakeilik (Istanbul, 1981), 616; Gokge, Cezada Kanit Degerlendirmesi (Yasa Hukuk
Dergisi, 1979), 520; S. Sel¢uk, Kanitlarin Toplanmast (YD 1977/3), 57.

4.Y. Deryal, Tiirk Hukukunda Bilirkisilik (2004).
5. A.E. Akyazan, Tiirk Hukukunda Taniklarin Korunmasi (Ankara: Afsaroglu Matbaasi, 2010).

392. The confession of the accused is generally considered a ground for mitigated
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punishment. Some special legislation contains provisions about either not punishing or
mitigating the punishment of the accused, if the confession would be useful in solving the
crime (Articles 93, 110, 168, etc., TCK).

393. Expert opinion is not considered evidence in Turkish Law.! According to the Code
of Penal Procedure, the court must ask the opinion of the scientific expert if the matter
relates to technical points or to special knowledge (Article 62, CMK). It is forbidden for
the court to ask experts their opinion about matters related to law.>

1. Kunter & Yenisey & Nuhoglu, Muhakeme Hukuku Dali Olarak Ceza Muhakemesi Hukuku, 18.
Basi (Istal}bul, Beta, 2010), 1397; N. Giirelli, Tiirk Ceza Muhakemesi Hukukunda Bilirkisilik
(Istanbul: Istanbul Universitesi, 1967), 95.

2. N. Gurelli, Ceza Muhakemesinde Bilirkisilik Kurumuna Iliskin Meseleler (Istanbul: Doganay
Armagany, Istanbul Universitesi, 1982), 65; S. Donmezer, Mecburi Ehlihibre, IHFM.X, 1-2, 415.

3. Exclusion of Evidence

394. The exclusionary rule did not exist in Turkish Penal Law until 1992. This
deficiency in Turkish Law was much criticized by scholars.! According to the repealed
Turkish Code of Penal Procedure (Article 254/2, CMUK as amended in “1992-3842")
“illegally obtained evidence by investigating and prosecuting authorities would be
disregarded when reaching a verdict”; it was thus “excluded.”

The concept of the exclusionary rule® was broadened in 2001 by adding a subparagraph
to the Constitution: “Items obtained in violation of an Act, may not be used as evidence
at court” (Article 38/7, AY “2001-4709”).

The new Penal Procedure Code also includes provisions in this respect, but the wording
is slightly different: “The court may only use legally obtained evidence while making a
decision on the guilt” (Article 217/2, CMK). Illegally obtained evidence may not be put
forward during the discussions at the main trial (Article 206/ 2-a, CMK), and the court
has to dismiss such evidence, furnishing reasoning for exclusion (Article 230/1-b, CMK).
If any illegally obtained evidence has been used to form the judgment, the Court of
Cassation will overrule the verdict (Article 289, CMK).

As a result of these regulations, even the slightest breach of a “law” or “act” will result
in the exclusion of evidence.*

If forbidden interviewing methods (supra, paragraph 354) were used, the statement or
confession obtained as a result of such methods is excluded by the Code. The consent of
the interviewed person does not cure the illegality (Article 148, CMK; Article 135a/2,
repealed CMUK as amended in “1992-3842”).

1. O. Tosun, Ceza ve Medeni Muhakeme Hukuku A¢isindan Hukuka Aykirt Yollarla Elde Edilen
Delillerin Ispat Kuvveti (istanbul, 1976), 12; Biyikli, Ceza Muhakemesi Hukuku ve Kanitlarin
Toplanmasinda Dogruluk Kurali (YD 1977/111), 85; F. Erem, Usul Hiylesi (YD 1977/111), 171; S.
Selcuk, Kanitlarin Toplanmasinda Yasallik, Diiriistliik ve Total Ceza Adaleti (YD 1977/3), 113.

2. O. Giirakar, Ses ve Goriintii Kayitlarimin Delil Degeri (Prof. Dr. Cetin Ozek Armagani,
Galatasaray Universitesi Yayim, 2004). V. Bigak, Improperly Obtained Evidence: A Comparison
of Turkish and English Laws (Ankara: Yardimci, 1996). V. Bicak, Usulsiiz Ulasilan Delillerin
Akibeti; <www.bilkent.edu.tr>, 2005.

3. B. Oztiirk, Yeni Yargitay Kararlar Isiginda Delil Yasaklar: (Ankara, 1995); V. Bigak, Improperly
Obtained Evidence (Ankara, 1996); S. Kaymaz, Ceza Muhakemesinde Hukuka ykiri (Yasak)
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Deliller (Ankara, 1997); Kunter & Yenisey & Nuhoglu, Muhakeme Hukuku Dali Olarak Ceza
Muhakemesi Hukuku, 18 (Basi, Istanbul, 2010), 1411.

4. E. Sen, Tiirk Ceza Yargilamas: Hukukunda Hukuka Aykirt Deliller Sorunu (istanbul, 1998).
D. Conclusion of Trial and Judgment of the Court

395. After conducting the inquiry according to regulations (supra, paragraph 382) as
prescribed by the Code, the President of the Court announces that the inquiry is
completed and concludes the session (Article 223/1, CMK). Afterwards, the court holds a
closed session in private chambers to discuss the outcome of the inquiry.

There is no jury in Turkish Criminal Law, not even in the Court of Assize. Therefore,
there is no distinction between the verdict and the sentence. Before reaching the
judgment, the court must decide whether the proven facts constitute a criminal offense. If
not, the accused will be acquitted. If the court decides that it has been proven that the
accused committed a crime, and there are no grounds to justify the acts, the accused is
pronounced guilty and convicted. Afterwards, the court determines (supra, paragraph
248) the punishment.

E. The Categories of the Judgments of the Trial Court

396. The trial court may issue the following categories of judgments! at the end of the
trial: “acquittal” (Article 223/2, CMK); “no ground for punishing on the grounds of
lacking culpability” (Article 223/3, CMK); “no ground for punishing” (Article 223/4,
CMK); “conviction,” in cases in which the facts are proven (Article 223/5, CMK);
"conviction" in cases where the facts are proven and the accused is mentally ill, security
measure instead of punishment, or security measure and punishment (Article 223/6,
CMK); “rejection of the case,” (Article 223/7, CMK); and dismissal or “dropping of the
case” (Article 223/8, CMK).

If there is a ground for dismissing the case or setting the punishments aside pursuant to
the Penal Code, (infra, paragraph 452), or if it is obvious that the conditions of criminal
prosecution will not be realized, the court dismisses the case.

“Suspension of proceedings” is no longer considered a “judgment.” If the prosecution
depends on a precondition to proceed with the prosecution (supra, paragraph 362), and
this precondition has not been fulfilled, the court may suspend the proceedings and wait
until the fulfillment of the precondition according to the repealed law (Article 253/4,
repealed CMUK).

A Human Rights Compensation Commission started working in February 2013
following adoption of the relevant legislation in January. This is a domestic remedy
concerning length of judicial proceedings and non-enforcement or delayed enforcement
of judicial decisions that Turkey was required to put in place under a pilot ECHR
judgment, confirmed by a subsequent decision of the Strasbourg Court. It is expected to
reduce by around 4,000 the number of pending cases against Turkey at the Court.

1. E. Gilinay, Uygulamali Ceza Davalarinda Hiikiim Kurma Esaslart ve Hiikmiin Bozdurulmasi
(2006).

2. Kunter & Yenisey & Nuhoglu, Muhakeme Hukuku Dali Olarak Ceza Muhakemesi Hukuku, 18.
Basi (Istanbul, Beta, 2010), 1489.
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397. Conviction and “delayed announcement of the judgment.”
I - Conviction.

A “conviction” is comprised of two parts: the decision of the court and the reasons for
this decision. Normally, the decision of the court and its reasons will be read aloud at the
same time and written into the minutes of the proceedings.! However, sometimes the
reasons may be read afterwards. The law permits the court to prepare it for three days
(Article 231, CMK).

The judgment must contain the category of the decision, the numbers of the Articles of
the Penal Code that were applied, the duration or extent of the sanction and notice about
the possible legal remedies provided by law against the judgment (Article 232, CMK).

According to Article 230 of the Code of Criminal Procedure and Article 61 of the Penal
Code, the reasons for the decision must be laid down accurately. Here, the proven facts
should be discussed. The mere mentioning of the related article of the Penal Code is not
considered a valid reason.

1I - “Delayed announcement of the judgment”

Delayed announcement of the judgement (Article 231/5-14, CMK) is a regulated in
Turkish Criminal Procedure Law since 2006. Act of 2006-5560 added new subsections
to Article 231, which were amended in 2008 by the Act No. 5728 and in 2010 by the Act
No. 6008.

In cases where at the end of the trial, the accused is sentenced by imprisonment of two
years or less, or a fine, the court may decide to delay the pronouncement of the judgment.
The provisions related to mediation are preserved. Delaying the pronouncement of the
judgment means that the judgment that has been produced shall not have legal effect for
the accused (Article 231/5, CMK, as amended by Act 2006—5560).

In order to be able to render “the decision on delaying the pronouncement of the
judgment,” the following requirements must have been fulfilled: the accused must not
have been convicted for a crime of intent previously, the court must consider the special
qualities of the personality of the accused and his behavior during the main trial, and the
court has to reach the belief that the accused shall not commit further crimes.

In addition the damage to the victim or the public, due to the committed crime must
have been repaired to the full extent by giving back the same object, by restoring the
circumstances as they were before the crime had been committed, or by paying the
damages (Article 231, CMK as amended by Act 2006—5560).

In cases where the accused does not consent, there shall be no decision on delaying the
pronouncement of the judgment rendered (Article 231/6, CMK, added by Article 7 of Act
dated July 22, 2010, No. 6008).

If the court decides to delay the pronouncement of the judgement, the judgement
cannot include suspension of execution of an imprisonment term of less then 1 year, or
conversion of a short-term imprisonment into alternative sanctions (Article 231/7, CMK,
as amended by Act 2006-5560).

In cases where a decision on delaying the pronouncement of the judgment has been
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rendered, the accused shall be subject to a probation term for five years. The court may
decide that the accused shall be subject to an obligation of probation, not exceeding one
year:

(1) In cases where he has no profession or skill, the court may decide that he shall take
part in an education program in order for him to obtain a profession or a skill.

(2) In cases where he has a profession or a skill, the court may decide that he shall
work for a fee in a public institution or in a private place, under the supervision of
another person who performs the same profession or skill.

The court may decide that he shall be prohibited from going to certain places, that he
shall be obliged to visit certain places, or to fulfill another obligation which shall be
determined by the discretion of the court.

During the period of probation, the statute of limitations for prosecution shall be
interrupted by the probation measure (Article 231/8, CMK, as amended by Act 2006—
5560).

In cases, where the accused is not able to fulfill the requirement that is mentioned in
subsection (c) of subparagraph 6 immediately, the court may decide as well that the
pronouncement of the judgment shall be delayed under the requirement that the accused
pays the damages of the public or the victim to the full extent in monthly installments.
(Article 231/9, CMK, as amended by Act 2006—-5560).

In cases where there has been no intentional crime committed during the period of
probation and the obligations related to the measures of controlled liberty (probation), the
judgment, of which the pronouncement had been delayed, shall be annulled, and the court
shall render the decision on dismissing the case (Article 231/10, CMK).

In cases where the accused has committed a new intentional crime during the period of
controlled liberty (probation), or has violated the obligations related to the controlled
liberty, the court shall pronounce the judgment. However, the court may evaluate the
circumstances related to the accused who was not able to fulfill the obligations imposed
on him, and may decide that the portion of the punishment which may be determined up
to one-half of the original one shall not be executed, or if the requirements are present, to
suspend the imprisonment, or to convert the punishments in the judgment into alternative
sanctions, thus forming a new judgment (Article 231/11, CMK).

The decision on delaying the pronouncement of the judgment may be subject to
opposition.

Decision related to “the delaying the pronouncement of the judgment” shall be
recorded in a specified data bank for this purpose. These recordings may only be utilized
for the purpose mentioned in this article, if it has been requested by the public prosecutor,
the judge, or the court, in relation to an investigation or prosecution (Article 231/13,
CMK).

The provisions of this article related to the “the delaying the pronouncement of the
judgment” shall not be applied for crimes that are mentioned in the “reform laws,”
protected by the provisions of Article 174 of the Constitution (Article 231/ 14, CMK, as
amended by Act No. 2008-5728) (supra, paragraph 10).
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The amendment in 2008 done by Law No. 5728 extended the one-year imprisonment
term up to 2 years (Article 231/5 CMK as amended by Law No. 5728). This amendment
had an unexpected consequence on the whole criminal justice system, because courts
have understood this as a substantive criminal law provision, not as a pure procedural
clause. For this reason they applied the ex post facto law principle of the Penal Code to
all finalized cases carrying less than 2 years imprisonment, and these cases have all been
reopened in subsequent years. This is one of the causes of delays in Turkish Criminal
Justice System.

1. N. Kunter, Yargilama Makamlarinda Dagilan Oylarin Toplanmasi Sorunu (YD 1983/ Temmuz,

354); Duman, Savcinin Miizakereye Katilmast, IBD (1983/57), 471; Metin, Ceza Mahkemelerinde
Gerekgeli Hiikiim Sorunu ve Teknigi, AdD (1985/5), 68.

§4. ENFORCEMENT OF FINAL CRIMINAL JUDGMENTS

398. The enforcement of criminal judgments was regulated in Book Eight of the
repealed Penal Procedure Code. These provisions have been transferred into the Code on
Enforcement of Punishments and Security Measures (CGIK).

Only final convictions (res judicata) may be enforced (Article 20, CGIK). The public
prosecutor enforces final judgments. The President of the Court or the judge that handed
down the conviction approves the final judgment by his signature.

Enforcement of foreign judgments is regulated by Act No. 3002 (infra, paragraph 443).

399. The enforcement of custodial punishments (infra, paragraph 441) will be
postponed if the convicted person is mentally ill (Article 16, CGIK). Other illnesses
constitute a ground for postponing the execution of the custodial punishment if they are
likely to place the sentenced person in a life-threatening situation (Article 16/2, CGIK).

Except for imprisonment longer than three years, the execution of -custodial
punishments may be postponed at the request of the sentenced person if its immediate
execution would harm him or his family, as this is outside the purpose of the punishment
(Article 17/1, CGIK).

400. If the convicted person does not appear at the request of the Public Prosecutor, or
if there is suspicion that he will flee, then the Public Prosecutor will issue an arrest
warrant (Article 20/1, CGIK).
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Chapter 4. Legal Remedies
§1. GENERAL PRINCIPLES

401. According to Turkish doctrine, legal remedies in Turkish criminal procedure are
divided into two categories: ordinary legal remedies and extraordinary legal remedies. !

Ordinary legal remedies are based on court judgments that are not final (not res
judicata). Extraordinary legal remedies apply against court judgments that are final and
enforceable (res judicata).’

1. N. Centel & H. Zafer, Ceza Muhakemesi Hukuku, 7. Bast (Istanbul, Beta, 2010), 735.
2. E. Yurtcan, Kesin Hiikiim (Istanbul, 1987), 25.

402. Legal remedies can be divided according to the categories of judicial decisions.
There are no legal remedies against measures taken by the public prosecutor and police.'
The only exception to this rule is petitioning the Justice of the Peace (supra, paragraph
343) to overturn or check an arrest or rule against the prolongation of police custody.
This was introduced into Turkish Law in 1992 (Article 91/3, CMK; Article 128, repealed
CMUK).

With respect to decisions of magistrates, there is the legal remedy of “opposition”.
With respect to judgments of the trial courts, one can seek relief from the Court of
Cassation. If the Code provides no exceptions, there is no legal remedy against court
orders rendered during the course of the trial.

1. C. Ozek, “Yarginin __1dari Denetimi,” in Atatiirk’iin 100 (istanbul: Dogum Yilimi Kutlama
Kolokyumu, Istanbul Universitesi, 1981), 115.

403. Some general requirements apply to all legal remedies. The first one is interest.
Only the party who has interest in the review of the decision may apply for a remedy: the
acquitted person has no interest in a legal remedy if the acquittal is based on the facts of
the case.

Ordinary legal remedies have devolutive effect. A different court must try the action
when a legal remedy has been invoked.

The petition for a legal remedy has a suspensive effect, and the original judgment of the
trial court does not become final or res judicata.

There are requirements for applications for legal remedies. The appropriate court may
only judge the case on the request of parties. Exceptionally, in the Court of Appeal or the
Court of Cassation (for the time being), there is an automatic review if the court has
ordered imprisonment exceeding 15 years (Article 272, CMK; Article 305/1, repealed
CMUK).

404. If a party does not apply for a legal remedy (review), the judgment becomes final.
However, if the Court of Cassation quashes the last judgment of the trial court because of
a mistake in punishment, then the non-appealing party benefits from the decision (Article
306, CMK; Article 325, repealed CMUK).

405. If the accused alone had requested the petition for review to the Court of
Cassation, or if the Public Prosecutor put one forward on his behalf, and the judgment of
the trial court is quashed by the Court of Cassation, then the trial court is not empowered
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to increase the sentence in the new trial (Article 307/4, CMK; Article 326, repealed
CMUK).

§2. ORDINARY LEGAL REMEDIES
I. Opposition

406. Opposition is generally applicable against magistrates’ decisions if it is not
excluded by regulation. Opposition is not available against the judgments of the court,
however. Challenging decisions of the court is only possible in instances where explicitly
provided by the Code.!

The high magistrate (the judge of the Court of General Jurisdiction for the decisions of
the Justice of Peace) who hears the opposition has the power to examine both the facts
and the applicable law and will give his opinion in the form of a new decision on the
case.

1. N. Giirelli, /tiraz Kanunyolu (Istanbul: Ceza Adaleti Ilkeleri Sempozyumu, istanbul Universitesi,
1973), 63.

407. In case of an opposition, the magistrate may change his previous decision (Article
268/1, CMK).!

The decisions of the following magistrates, if not contrary to the Code and not rendered
during the trial session, are subject to opposition: those of the judge who is representing
the court for a certain action, the judge of another venue who had been asked by the court
to take some action (such as witness hearing), the President or a member of the Court of
General Jurisdiction, and the justice at the Peace Court (Article 268/3, CMK).

The decision of the court ordering the pre-trial detention is an exception to the general

rule that decisions of the court are not subject to opposition (Article 271/4, CMK).?
1. According to the repealed legislation, if the remedy provided is so-called urgent opposition
(within a week), the judge who rendered the opposed decision did not have the power to give a

new decision on the related case (Article 304/4, repealed CMUK). In such cases, only the high
magistrate could give a new decision if the former decision was illegal.

2. Under prior laws “continuation of the pre-trial detention” (added in 1992), “decisions related to
confiscation” (haciz) and “court decisions related to third parties” (Article 298, repealed CMUK)
were also subject to opposition. The new Code does not include these provisions.

I1. Appeal on Fact and Law
408. Appeal on fact and law (istinaf).
I - Definition.

The motion of appeal on fact and law has not entered into force as of March 2014.
Therefore the following will apply when the courts are activated in the future.

Judgments related to a custodial penalty of 15 years and more shall be inspected by the
Regional Court of Appeal on Facts and Law by its own motion (Article 272/1, CMK).

Decisions of the court rendered prior to the judgment and constituting a basis for the
judgment, or decisions against which no other legal remedy has been foreseen by the
Code, may be attacked in connection with the appealed judgment on fact and law (Article
272/2, CMK).
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For judgments recognising judicial fines up to two 2,000 lira (2,000 included), and
judgments of acquittal rendered for crimes that require a criminal fine not above 500 days
as the upper level of the punishment, the law did not provide a legal remedy (Article 273,
CMK) (for the current situation, see infra, paragraph 409).

For the future application there has been an amendment in Article 272/3-a in 2011 by
Law No. 6217, opening the way of appeals of law and facts for convictions to fines which
have been converted from imprisonment: if the original conviction was a prison term, and
it has been converted to a judicial fine, such a fine shall be open to appeal on fact and
law.

11 - Motion of appeal on fact and law and its time limit.

A motion of appeal on fact and law shall be lodged within seven days after the
pronouncement of the judgment by a petition submitted to the court that rendered the
judgment, or by making a declaration to the clerk of the court. This declaration shall be
taken into the records, and the record shall be approved by the judge. In respect of the
accused who is under arrest, the provisions of Article 263 shall apply.

If the judgment has been pronounced in the absence of the individuals who have
standing in the law to appeal on fact and law, the period starts running on the date of
notification.

Public prosecutors attached to the Criminal Courts of General Jurisdiction may appeal
on fact and law against the decisions of Peace Court in Criminal Matters in their district
of jurisdiction; public prosecutors attached to the Courts of Assizes may appeal against
judgments of Criminal Courts of General Jurisdiction and of Courts of the Peace in their
district of jurisdiction. The above-mentioned public prosecutors may file a motion of
appeal on fact and law within seven days after the judgment arrives at the office of the
public prosecution in that judicial district.

Failure to submit the grounds for the application in the petition or declaration shall not
prevent the admissibility of the application of the following parties: the accused, the
intervening parties, the individuals who had filed a petition of intervention and their
request was not ruled upon or was denied, or, finally, of the individuals who had suffered
damages that would entitle them to intervening party status.

The public prosecutor shall submit the grounds for filing a motion of appeal on fact and
law together with the written petition, writing them clearly, together with the reasoned
justification. The petition of the public prosecutor shall be notified to the parties. The
parties may submit their responses in this respect within seven days after the date of the
notification (Article 273, CMK).!

IIT - Running of the period of appeal on fact and law during the period of restitution.

The accused is entitled to ask restitution against judgments rendered against him in his
absence. During the period of restitution, the period of appeal on fact and law runs as
well. If the accused files a motion on restitution, he must file a separate motion of appeal
on fact and law. In such cases, interactions related to the petition of appeal on fact and
law shall be suspended until a decision about the request of restitution has been rendered
(Article 274, CMK).
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1V - Denial of the motion by the court that rendered the judgment.

The court that has rendered the attacked judgment is entitled to deny the motion with a
decision for the following reasons: if the petition was submitted after the expiry of the
legal period, if the judgment is not open to appeal or if the party that had filed the motion
lacks standing.

The public prosecutor or the parties who filed a motion of appeal on fact and law may
ask the Regional Court of Appeal on Facts and Law to rule on this issue within seven
days after the notification of the decision on denial. In such cases, the file shall be sent to
the Regional Court of Appeal on Facts and Law. This shall not be a ground to suspend of
the execution of the judgment (Article 276, CMK).

If the petition of appeal on fact and law is not rejected by the court that rendered the
judgment in accordance with the Article 307, then the petition of appeal or a copy of the
record about the application will be given to the other party. The opposite party is entitled
to give its response within seven days after the date of notification.

If the opposite party is the accused, then he may give his response with a declaration,
which shall be included in the record by the court recorder. After the response has been
handed over or the fixed time limit for this purpose has expired, the file of the lawsuit
shall be submitted to the Office of the Chief Public Prosecution of the Regional Court of
Appeal on Facts and Law, in order to be given to the Regional Court of Appeal on Facts
and Law. The provisions of Articles 262 and 263 are reserved (Article 277, CMK).

V' - Duties of the public prosecutor at the Regional Court of Appeal on Facts and
Law.

When the file arrives to the Office of the Public Prosecution of the Regional Court of
Appeal on Facts and Law, it is inspected, a legal opinion of that office is prepared and the
entire file, together with the legal opinion is handed over to the criminal chamber of that
court. Also handed over are attached documents and evidence required to be given if
there are any. The legal opinion, which has been prepared by the Office of the Chief
Public Prosecution of the Regional Court of Appeal on Facts and Law, shall also be given
to the parties (Article 278, CMK).

If the Regional Court of Appeal on Facts and Law considers after the pre-inspection of
the file that it lacks jurisdiction, it makes a formal decision to submit the file to the
competent court. If it considers that the petition was not timely or the decision could not
be appealed, or if the petitioner does not have the right to file this motion, the court
denies the petition of the appeal on facts and law (Article 279, CMK).

VI - The inspection at the Regional Court of Appeal on Facts and Law and
prosecution.

The Regional Court of Appeal on Facts and Law, after inspecting the notification of the
legal opinion of the Office of the Chief Public Prosecution, the file and the evidence
submitted together with the file, renders the following decisions:

— to deny the petition of appeal on facts and law on the merits, if it establishes that the
judgment bears no illegality in respect to procedure or to substantive law, that there is
no missing evidence or the interactions were complete, and that the evaluation in
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respect to the proof is adequate;

— to set aside the judgment and send the file to the court of first instance whose judgment
has been set aside, or to a different court of first instance within its district of
jurisdiction, which the court deems appropriate, if it establishes that there is a ground
of illegality in the judgment of the court of the first instance; and

— to annul the judgment of the court of the first instance, to make a new trial and to start
with the preparations of the main hearing in other instances (Article 280, CMK).

The president of the Regional Court of Appeal on Facts and Law, or a member of the
court appointed by him, shall determine the day of the main hearing (Article 175, CMK)
and make the necessary calls. The summons to the accused shall include the warning that
failure to appear at the main hearing of the lawsuit opened upon his petition will lead to
inadmissibility.

The court decides on hearing the witnesses and experts that are deemed necessary and
conducts judicial inspection (Article 281, CMK).

VII - Exceptions during the main hearing.

If the main trial is opened, the provisions related to the main hearing and judgment of
this Code apply:

The inspection report of the member who has been appointed previously to review the
whole written file and produce a report shall be read, as well as the final judgment of the
court of first instance, which is provided with reasons. The transcripts of the witnesses,
the transcripts of the preparatory works by the Regional Court of Appeal on Facts and
Law itself, if it has conducted such investigation, the transcripts of the judicial inspection,
and submissions and reports of experts will also be read. Witnesses and experts whose
hearing at the main trial at the Regional Court of Appeal on Facts and Law are deemed
necessary shall be summoned (Article 282, CMK).

If the petition of appeal on facts and law was determined in favor of the accused, the
newly rendered judgment shall not contain a heavier sanction than that determined by the
former judgment (Article 283, CMK).

Against the decisions and judgments rendered by the Regional Court of Appeal on
Facts and Law, there is no right to insist, which is given against decisions of the Court of
Cassation (infra, paragraph 418-X). Provisions related to opposition and appeal on law
are reserved (Article 284, CMK).

I C. Sahin, Ceza Muhakemesi Hukuku —I-, Seckin, Ankara 2014), 248.
I1I. Ordinary Way of Cassation
A. Provisions of the Repealed Penal Procedure Code Still Applicable in March 2014

409. “The Ordinary Way of Cassation” (temyiz) regulates the party’s petition to the
Court of Cassation for quashing the last judgment of the trial court.! Only violation of the
law can be argued in this legal remedy (Article 307, repealed CMUK).

Since there are no “appeals” courts, hearing cases on fact and law, an interesting state
of affairs has existed in Turkish Law since June 1, 2005: the provisions of the repealed
Penal Procedure Code related to the ordinary way of cassation are applicable as the only



Yenisey, Criminal Procedure Law in Turkey (May 2015) 76

legal remedy against judgments rendered by the courts. We shall first explain (infra,
paragraphs 410—417) the provisions of the repealed law, then (infra, paragraph 418) the
provisions of the new Code.

According to the repealed but still applicable provisions of CMUK, the cassation
appeal is regulated as follows. At the request of any party involved in a case, the
Ordinary Way of Cassation is awarded against the last decisions of trial courts, as listed
in Article 253 of the repealed Turkish Code of Penal Procedure. If the conviction is
related to deprivation of liberty for 15 years or more, however, then the Court of
Cassation examines the case automatically (Article 305/1, repealed CMUK).

Some trial court final judgments cannot be brought up for review to the Court of
Cassation: these include convictions involving fines up to TRY 2 million,? acquittal
judgments requiring a maximum fine of TRY 15 million and judgments for which a
review has been precluded by the Penal Procedure Code or other Law (Article 305/2,
repealed CMUK). In such cases, ordinary review to the Court of Cassation does not
apply. However, there is the possibility of an Extraordinary Appeal (infra, paragraph
421) pursuant to Article 343 of the Penal Procedure Code (Article 305/3, repealed
CMUK).

1. S. Keskin, Ceza Muhakemesi Hukukunda Temyiz Nedeni Olarak Hukuka Aykirilik (Istanbul: Alfa
Basim Yayim Dagitim, 1997).

2. There is no right to appeal against criminal fines up to 2,000.000 lira according Article 305/1 of
the repaled CMUK, which is still currently applicable as of March 2014. Closing the way of
appeal against convictions involving criminal fines commuted from a short-term imprisonment
has been considered against the principles of the Constitution and been abolished in 2009
(Decision of the Constitutional Court dated July 23, 2009, E. 2006/65, K. 2009/114). The Law
dated March 31, 2011, No. 6217 opened the way of appeal in law for crimal fines commuted from
imprisonment (supra, paragraph 222) regardless of the amount of it. However, there shall soon be
a similar problem under the way of appeal in fact and law (Article 272/3-a, CMK), when its
application shall start (infra, paragraph 408).

410. The ordinary petition for review must be made within one week of the decision
given to the Clerk of the Court where the judgment was rendered (Article 310, repealed
CMUK).!

Exceptionally, the Public Prosecutor attached to the Court of General Jurisdiction may
appeal judgments of the Peace Court within a month after receipt of the judgment by the
Clerk of Court (Article 310/3, repealed CMUK).

1. N. Centel, “Ceza Muhakemesi Hukukunda Eski Hale Getirme,” THFM (1985): 197; Dalamanli,
Kanunlarda Siireler ve Mahkemelerin Gorevieri (Istanbul: Kazanci, 1984), 10.

411. The petition should be directed to the Registrar in writing or orally, upon which a
record will be made and signed by the petitioner. According to Turkish law, there is no
obligation to state the grounds for the petition. Two words are sufficient: “I appeal.”

412. The trial court determines whether the requirements for an appeal are sufficient,
and rejects them if they are not. If admissible, it sends the entire record (or file) to the
Court of Cassation after asking the opinion of the other parties (Article 315, repealed
CMUK).

The Court of Cassation also examines the necessary requirements for a review and the
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subject (the main objection) if all the requirements are fulfilled (Article 317, repealed
CMUK).

The Court of Cassation will only examine the file. An adversary session will be
allowed only if the crime is an offense to be tried by the Court of Assize, and the Court of
Cassation orders it on its own initiative, or if the accused applies for it (Article 318/1,
repealed CMUK).

413. The examination by the Court of Cassation is not limited to the issues raised by
the appellant. The court has the power to examine the whole file and may quash the
judgment because of a fundamental error in law made by the trial court that could have
changed the outcome of the judgment and that was not known to the parties (Article 320,
repealed CMUK).

The problem of res judicata on those matters not objected to in the petition for review
does not exist in Turkish Law.

The second limitation to examination is critical: only the mistakes in the application of
the law are reviewed. The factual findings are excluded from examination.

414. There are four types of decisions of the Court of Cassation: quashing the judgment
of the trial court, rejecting the petition, rendering a new judgment and dismissing the
case.

415. The Court of Cassation has the power to quash the judgment of the trial court
(Article 321, repealed CMUK) and return the record to the same trial court or to another
court of equal jurisdiction (Article 322/2, repealed CMUK).

Once the record is sent back, the trial court must seek the opinion of the parties
concerned about the quashed decision (Article 326/1, repealed CMUK). It then has two
options. The first is to accept the error and begin a new trial. Since the first judgment is
invalid, at the end of the second trial, a new judgment will be given by the trial court that
is subject to ordinary review in the Court of Cassation. The authorized chamber of the
Court of Cassation will examine this decision.

The second option is to “insist” on the first judgment, arguing that there was no mistake
in law.! This “insisting” decision on the first judgment may be appealed again. If not
appealed, the first judgment rendered by the trial court becomes final and res judicata.

If the parties appeal the “insisting” decision to the Court of Cassation, the General
Criminal Assembly of the Court of the Cassation will examine this case. The decisions of
the General Criminal Assembly are final and the trial court has no further right of
“insisting” upon the original judgment (Article 326, repealed CMUK).

1. N. Kunter, “Tiirk Muhakeme Hukukunda Israr Hakk1,” IHFM, no. 455-47 (1981): 173.

416. The Court of Cassation can reject a petition if it does not meet the necessary legal
requirements. In this case, the judgment of the trial court becomes final and res judicata.
However, the Public Prosecutor of the Court of Cassation, the Attorney General, has the
power of an “extraordinary opposition” (infra, paragraph 420) to the decision of the
Court of Cassation.

417. The Court of Cassation does not have the power to deal with factual findings of
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the case, and for this reason it may not interfere with the judgment itself. The Court of
Cassation may only quash the judgment of the trial Court if it determines that there are
mistakes of law. However, in exceptional cases, as provided by the Code, where the
mistake can be set aside without considering the facts, the Court of Cassation can correct
the judgment on its own initiative without quashing the decision (Article 322, repealed
CMUK).

If the grounds for dismissal and setting aside of punishments (infra, paragraph 450) are
present, the Court of Cassation is entitled to dismiss the case.

B. Provisions of the New Penal Procedure Code Related to the appeal on law

418. The provisions of the new Penal Procedure Code are not in force yet (March
2014). When the Regional Courts of Appeal are formed, the provisions regarding legal
remedies are to change. Below are the future regulations on appeal on points of law.

I - Judgments which may be appealed on law.

With the exception of reversal judgments, judgments rendered by Criminal Chambers
of the Regional Court of Appeal on Facts and Law may be appealed on law.

The following decisions, however, are exempted from appeal on law:

(1) decisions of custodial penalties of up to five years, and decisions denying appeals
on facts and law against any kind of fines;

(2) judgments rendered by criminal chambers of the Regional Court of Appeal on Facts
and Law related to punishments of up to five years custodial penalty, that do not alter the
characteristics of the offense and the final punishment as described in the judgment of the
court of first instance;

(3) all kinds of decisions of the Regional Court of Appeal on Facts and Law confirming
decisions of the court of first instance, that are in agreement with the nature of the offense
and impose a custodial penalty of up to two years;

(4) decisions of the Regional Court of Appeal on Facts and Law that do not alter the
nature of the offense in connection with the sentence rendered by the court of first
instance, which only imposed a fine;

(5) judgments rendered by the Regional Court of Appeal on Facts and Law, that do not
alter the decision of the court of first instance in relation to confiscation or forfeiture or in
relation to a judgment that deems it not necessary to rule so;

(6) where the judgment of the Regional Court of Appeal on Facts and Law was an
acquittal on appeal on facts related to offenses that require custodial penalty for 10 years
(including the 10th year), or that require various fines in connection with the decisions of
acquittal rendered by the court of first instance and decisions of denial of motions for
appeals of facts;

(7) decisions of the court of first instance reversed by the Regional Court of Appeal on
Facts and Law, in relation to striking a law suit, or dismissal of a law suit, or a decision
not to punish, or a postponement of the prosecution or sentencing, because of marriage;
and
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(8) decisions of the Regional Court of Appeal on Facts and Law, which contain more
than one sentencing decision, as long as they stay within the limits of the above-
mentioned rules (Article 286, CMK).

Decisions given before the judgment, which form the basis for the judgment, or the
decisions against which no other legal remedy had been foreseen, may be appealed
together with the judgment (Article 287, CMK).

1I - Ground for appeal on law.

An appeal on law may be filed only on the ground that the judgment has violated the
law. The failure to apply a legal rule, or its erroneous application, is a violation of the law
(Article 288, CMK).

Although they may not have been mentioned in the petition or declaration of appeal on
law, the following points are considered absolute violations of the law and will be
invoked ex officio:

(1) The court did not convene in the way prescribed by law.

(2) A judge who is by law prohibited from participation in judicial functions
participated in the decision-making process.

(3) A judge concurred in passing judgment, although he had been challenged because
of substantial doubt concerning his impartiality, and the challenge was accepted or
unlawfully rejected.

(4) The court established its jurisdiction to hear a prosecution case in violation of the
law.

(5) Court hearings occurred in the absence of the public prosecutor or of individuals
whose presence is required by law.

(6) There occurred a violation of the principles of an open trial by failure to pronounce
the judgment openly.

(7) The judgment did not include good reasons (Article 230, CMK).

(8) The decision of the court restricted the right of the defense on points that were
relevant to the judgment.

(9) The judgment was based on illegally obtained evidence (Article 289, CMK).

Violation of the rules in favor of the accused does not give the public prosecutor the
right to have the judgment reversed (Article 290, CMK).

11T - Motion of appeal and the time limit.

A motion of appeal on law must be filed within seven days of the pronouncement of
judgment, either by submitting a petition to the court or by making a declaration to the
registrar and having him prepare the necessary documents. The declaration will be
included in the records and approved by the judge. The provision of Article 293, CMK
related to the accused under arrest takes precedence.

If the judgment has been pronounced in the absence of the individuals who have the
right to appeal on law, the period for appeal begins to run from the date of the notification
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(Article 291, CMK).

For judgments not in favor of the accused, pronounced in his absence, in connection
with the motion for restitution, the provisions of Article 305 shall apply. (Article 292,
CMK).

A petition of appeal on law, filed within the foreseen period, prevents the judgment
from becoming final. If the judgment and its motives have not been explained to the
appealing public prosecutor or the parties, the motives shall be communicated within
seven days after the Regional Court of Appeal on Facts and Law has knowledge of the
appeal on law (Article 293, CMK).

1V - Motives for an appeal on law.

The public prosecutor or the parties filing a motion of appeal on law must indicate in
their petition or declaration the legal aspects (Article 294, CMK) on which they base their
request for the judgment to be reversed.

If the petition for appeal on law or the declaration do not contain the grounds, the
appealing party shall submit an additional petition to the Regional Court of Appeal on
Facts and Law within seven days. This term starts with the expiry of the period set for
submission of a petition or with the notification of the decision of the judgment. The
public prosecutor shall openly state in his petition of appeal whether the appeal had been
put forward in favor or against the accused.

If the appeal is filed by the accused, the additional petition must be signed by the
accused or by his lawyer before submission. If the accused does not have a lawyer, he
may declare his motives for appeal on law to the registration clerk, who will take them on
record. The record must be approved by the judge.

V - Denial of a motion of appeal by the court that rendered the decision on grounds
of inadmissibility.

The Regional Court of Appeal on Facts and Law whose judgment has been appealed
shall rule on denial of the petition of appeal if the petition was submitted after the
expiration of the legal limit, if a judgment that cannot be appealed was appealed, or if the
person had no standing.

The public prosecutor or the parties who make the appeal may request from the Court
of Cassation within seven days after the notification of the order, a ruling on this issue. In
these cases, the file shall be sent to the Court of Cassation. However the execution of the
judgment shall not be postponed on this ground (Article 296, CMK).

Notification and answer pertaining to the appeal and appellate brief, duties of Office of
Chief Prosecutor, occur at the Court of Cassation. A copy of the petition of appeal on law
or the appellate brief regarding the appellate request, which the Regional Court of Appeal
on Facts and Law has not rejected, under the provisions of Article 296, CMK shall be
issued to the opposing party. The opposing party shall submit the written answer within
seven days.

If the opposing party is the accused, he may also submit his answer of declaration to
the Court Registrar who prepares the record accordingly. After the answer has been
submitted, or the time limit for an answer has expired, files pertaining to the case shall be
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forwarded by the Office of Public Prosecution at the Regional Court of Appeal on Facts
and Law to the Office of the Chief Public Prosecution at the Court of Cassation.

If the legal opinion of the Chief Public Prosecution at the Court of Cassation contains
views that may be unfavorable, or if the parties file a motion of appeal on law, the related
chamber will notify the accused or his defense lawyer, as well as the intervening parties
or their representatives. The related party may respond in writing within one week after
the notification. The notifications will be valid (according to the rule in Article 35 of the
Act on Notifications) if they are to the address that is included in the file.

VI - Rejection petitions of appeal on law by the Court of Cassation.

If the Court of Cassation determines that the petition of appeal has not been submitted
in time, a declaration has not been made, the judgment cannot be appealed, the individual
appealing does not have standing, or the appellate petition or the appellate declaration
does not contain grounds for appeal, then the request for appeal shall be rejected (Article
298, CMK).

VII - Inspection conducted through a main hearing.

The Court of Cassation inspects judgments of offenses that impose custodial
punishment for 15 years or more and the death penalty by conducting a hearing either
upon the request made in the petition of appeal of the accused or on its own motion if it
deems that adequate. The day of the main hearing shall be notified to the accused and to
his lawyer, if he so requests. The accused has the right to be present at the main hearing
or may be represented by his lawyer.

If the accused is under arrest, he cannot request to be present at the main hearing
(Article 299, CMK).

Before the main hearing, the report prepared by the member of the court appointed for
this mission or by the examination judge shall be explained to the members. If necessary,
the members may examine the files additionally. The hearing shall start after these issues
have been resolved.

During the main hearing, the Chief Public Prosecutor at the Court of Cassation or the
Public Prosecutor from the Court of Cassation in charge on his behalf, the accused, the
intervening party and their counsels, will present their claims and defenses. The party
who made the request for appeal speaks first. In any case, the accused has the last word
(Article 300, CMK).

The Court of Cassation inspects only the points indicated in the appellate petition or in
the appellate brief, and the facts declared in the appellate petition or appellate brief, if the
appellate request is based on procedural matters (Article 301, CMK).

VIII - Rejection of the appellate request upon merits, or reversal of judgment, by the
Court of Cassation.

If the findings of the Court of Cassation about the judgment of the Regional Court of
Appeal on Facts and Law are in accordance with the law, the petition of appeal shall be
rejected.

Otherwise, the Court of Cassation may reverse the contested judgment on the basis of
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violations of law affecting the judgment that are pointed out in the appellate petition and
the appellate brief. Reasons for reversal shall be shown separately in the written
judgment.

If the judgment is quashed because of the reasons shown in the appellate petition or the
appellate brief, even if they were not expressly declared in the appellate petition and the
appellate brief, all the findings regarding the violations of law regarded by the Court of
Cassation shall be shown in the written judgment.

If the violation of law causing the judgment to be quashed stems from procedures that
are regarded as the basis of the judgment, they shall also be quashed.

Provisions of Article 289 shall have precedence (Article 302, CMK). If a judgment was
reversed because a violation of law applied to the facts had been determined as the basis
of the judgment, the Court of Cassation shall rule on the merit of the case and also shall
correct the violations of law in the judgment. This occurs in the following cases:

— A decision for an acquittal or dismissal of the case, or for a fixed punishment with no
certain minimum or maximum limits, is necessary.

— The Court of Cassation concurs with the view of the Office of the Chief Prosecution at
the Court of Cassation to apply the minimum degree of punishment prescribed by law.

— The number of the article of the provision was written incorrectly, even though the
nature, characteristics and punishment of the crime determined in court was correct.

— In situations where a law that went into effect after the judgment reduces the
punishment, and in the determination of the court’s punishment of the accused, the
reason for the decrease was not accepted at the trial court, then a reduced sentence of
the crime shall be required. In situations where according to a new law the act is no
longer considered a crime, no punishment at all shall be imposed.

— No deduction, or a wrong deduction, was made in determining the punishment, which
is to be given according to the suspect’s date of birth and the date of the crime, which
were established openly.

— A material error was made in determining the duration or the amount of the
punishment, which is to be given at the end of maximizing and minimizing.

— The sentencing was for less or more because of non-consideration of the provisions of
Article 61 of TCK (Article 303, CMK).

The file regarding the decisions given according to the first paragraph of Article 333 or
Article 334 shall be forwarded by the Court of Cassation to the Office of Court of
Cassation Chief Prosecutor, in order to be send to the Regional Court of Appeal on Facts
and Law that gave the judgment.

The Regional Court of Appeal on Facts and Law shall give the file, within seven days
from the date of the file’s arrival from the Court of Cassation, to the Office of Chief
Prosecutor of the Regional Court of Appeal on Facts and Law, in order to be forwarded
to the court of the first instance in charge of necessary interactions.

Except in cases of Article 334, the Court of Cassation shall forward the file to the
Regional Court of Appeal on Facts and Law whose judgment had been quashed, or to
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another Regional Court of Appeal on Facts and Law, to be reviewed and decided again.

If the judgment was quashed because the court, in violation of the law, considered itself
in charge or having authority, then the Court of Cassation forwards the file to the court
that effectively is in charge and having authority (Article 304, CMK).

IX - Pronouncement of judgment by the Court of Cassation.

The judgment shall be pronounced in accordance with the provisions of Article 243. If
there is no possibility to do so, the ruling shall be made within seven days from the
ending of the hearing (Article 305, CMK).

If the judgment was quashed in favor of the accused, because of a violation of
sentencing law, and this is applicable to the other defendants who have not put forward a
request for appeal, they also shall benefit from the reversal of judgment, as if they
themselves had filed the motion for appeal (Article 306, CMK).

X - Procedures of the court to which the case is referred.

The Regional Court of Appeal on Facts and Law that is to retry the case upon the
decision of reversal of the Court of Cassation shall ask the related individuals for their
responses regarding the reversal.

If notification to the addresses shown in the file of the accused or of the intervening
party and their lawyers was not possible, or even if the notification was achieved but their
arguments against the reversal could not be taken because they did not show up to the
main hearing, then the main hearing will continue, and the case will be concluded in their
absence. However, if the punishment to be inflicted on the accused is more severe than it
was in the quashed judgment, then the accused must be heard in any case.

The Regional Court of Appeal on Facts and Law has the right to insist on its former
judgment if the Court of Cassation decides to quash. However, the decisions rendered by
the Penal CGK are not subject to such insistence (shall be final).

If the motion of appeal on law was filed only by the accused, or by the Office of Public
Prosecution on his behalf or by individuals mentioned in Article 292, then the
punishment included in the new judgment cannot be more severe than the previous
judgment (Article 307, CMK).

XI - Legal remedies against a final judgment.

Anyone who claims that his or her fundamental rights have been violated can apply to
the Constitutional Court if other domestic remedies have been exhausted. The 2010
constitutional amendment introduced a new legal remedy of individual petition to the
Constitutional Court. Relevant legislation entered into force in September 2012, and the
Constitutional Court started receiving individual applications.

Another option is to file a complaint with the Ombudsman. The Ombudsman
Institution became operational following a period of intensive work and began receiving
applications in April 2013, including a number related to the Gezi Park protests.

Next step is an individual application with the European Court of Human Rights.
§3. EXTRAORDINARY LEGAL REMEDIES
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419. The new Penal Procedure Code includes three extraordinary legal remedies:
opposition of the Attorney General (infra, paragraph 420), “reversal in the interest of the
administration of justice” (infra, paragraph 421) and “re-opening of a trial” (infra,
paragraph 422).

I. Extraordinary Opposition of the Attorney General

420. The Chief Public Prosecutor at the Court of Cassation is entitled to file a motion
of opposition with the General Assembly of the Court of Cassation in Criminal Matters
within 30 days after the date when the final judgment was rendered. He may also do so if
he had filed a request on the correction of the judgment after the related decision of the
chamber had been handed over to him (Article 308, CMK).!

The extraordinary way of legal remedy has been amended in 2012 by Law No. 6352,
which added two more paragraphs to Article 308, CMK. In case of a petition, the file
shall be sent to the Chamber of the Court of Cassation, which has rendered that decision.
The Chamber is entitled to change its original decision, if it deems the opposition is well-
founded; otherwise the Chamber shall send the file to the General Assembly of the Court
of Cassation (Article 308/2 and 3, CMK added by Law No. 6352, in 2012).

1. U. Alacakaptan, “Temyiz Mahkemesi Bassavciliginin Ceza Genel Kuruluna Yaptigi Itiraz
Hiikmiin Kesinlesmesine Engel Olur mu,” AUHFD (1967/47), 1-4, 287-292.

I1. Extraordinary Appeal by Way of Cassation

421. The Minister of Justice has the power to give a written order to the Attorney
General to seek review of a final judgment of the court of first instance, or any decision
of a magistrate that is res judicata, if this judgment of the court or judicial decision was
not previously reviewed in any way by the Court of Cassation (Article 309, CMK) and
this review 1s designed to improve the law and unify the application of the law in the
country. This extraordinary legal remedy is accepted as in the best interest of the law and
cannot affect the interests of the accused.’

I - Reversal in the interest of justice.

If the Minister of Justice finds out there has been an illegality in a decision or a
judgment that had been final without being inspected by an appeal on fact and law or an
appeal on law only, he will request a reversal by the Court of Cassation.® The request
shall be submitted to the Chief Public Prosecutor’s Office at the Court of Cassation and
shall mention the legal grounds.*

The Chief Public Prosecutor at the Court of Cassation will write down these grounds
without altering them. He shall submit his writing, which includes a reversal petition, to
the related penal chamber of the Court of Cassation. The penal chamber of the Court of
Cassation shall reverse the decision or judgment in benefit of the administration of the
justice if the submitted grounds are founded:

— If one of the reasons described in Article 223, and the essence of the dispute, is not
resolved, the judge or the court that rendered the decision will do the required
inspection and exploration and consequently render the adequate decision.

— If the grounds of reversal are related to procedural issues but did not render a decision
on the essence of the dispute, or are related to issues affecting the rights of the defense,
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then the judge or the court shall rule adequately and render a judgment according the
outcome of the new trial. This judgment shall not impose a penalty which is heavier
than the one in the original judgment.

— If the grounds of reversal are related to points that resolve the essence of the dispute,
and are related to one of the judgments other than a conviction, this does not have an
unfavorable outcome and does not require new adjudication (Article 309/4-c, CMK).

— If the grounds of reversal require the reversal of the penalty or require a lighter penalty,
then the Chamber of the Court of Cassation directly rules on either lifting the
punishment or on the more lenient punishment (Article 309/4-d, CMK).

In cases where a judgment of reversal has been rendered under the provisions of this
Article, there shall be no right to insist (Article 309/5, CMK).

II - Motion by the Chief Public Prosecutor at the Court of Cassation in favor of the
criminal justice system.

The Chief Public Prosecutor at the Court of Cassation is entitled to file a motion of
appeal in favor of the criminal justice system by his own motion only in cases as shown
in Article 309. If the Minister of Justice appealed in accordance with Article 309, this
power may not subsequently be exercised by the Chief Public Prosecutor at the Court of
Cassation repeatedly (Article 310, CMK).

1. N. Centel & H. Zafer, Ceza Muhakemesi Hukuku, 7. Basi (Istanbul, Beta, 2010), 771.

2. N. Kunter, “Olaganiistii Kanunyolunda Reform,” in Ceza Adaleti Reformu Ilkeleri Sempozyumu
(Istanbul: Istanbul Universitesi, 1973), 110; O. Tosun, “Temyiz Kararlarina Kars1 Kanunyollar1,”
in Ceza Adaleti Reformu Ilkeleri Sempozyumu (Istanbul: Istanbul Universitesi, 1973), 123—151.

3. C. Akkaya, Kanun Yararina Bozma ve Yargitay C. Bassavcisimin Itiraz Yetkisi (Ankara: Kartal
Yayinevi, 2007).

4. C. Akkaya, Kanun Yararina Bozma ve Yargitay C. Bassavcisimn Itirz Yetkisi (2007).
I1I - Re-opening a Trial that Had Concluded with a Final Judgment

422. In cases of major miscarriages of justice, the Code provides for the possibility of
commencing a new trial in order to revise the sentence (“revision of sentences”).! If there
1S new evidence or a substantial error in fact, then a trial that had ended with a final
judgment may be re-opened (Article 327, repealed CMUK).

1. A. Onder, “Muhakemenin Yenilenmesi ve Dirilmesi,” in Ceza Adaleti Reformu Tlkeleri

Sempozyumu (istanbul Universitesi, 1973), 7-62; A. Onder, Muhakemenin ladesinde Yeni Olay,
IHFM, XXXI, s. 1-4; E. Ozgen, Ceza Muhakemesinin Yenilenmesi (Ankara, 1968).

423. There are two categories of reasons for a new trial. The first is related to the re-
opening of the trial in favor of the sentenced person. The second is related to the grounds
for a re-opening against the interest of the convicted (Article 330, repealed CMUK).

In 2003, a specific ground for a new trial in favor of the convicted individual was
created following a judgment of the European Court of Human Rights (Article 327(a),
repealed CMUK, as amended “2002—-4771”). Before the 2003 amendment, if the gravity
of the violation of Convention rights required a new trial, the CGK would decide to open
a new trial based on the same subject matter if monetary compensation could not restore
the damages resulting from the violation. The new remedy came into force on August 3,
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2003 (Article 7, Act No. 4771 of August 3, 2002).

Act No. 4763 of 2003 repealed Article 327/a CMUK and added a new paragraph (6) to
Article 327 repealed CMUK. This amendment introduced an automatic ground to reopen
if the European Court of Human Rights found a violation of convention rights. The
applicant at the ECHR must file the petition with the Turkish courts within a year of the
ECHR’s final decision.

The re-opening of the trial on this ground is applicable to final decisions of ECHR at
the time when this Act was put into force (January 23, 2003) and to those future decisions
related to petitions filed with ECHR after January 23, 2003.

Law No. 2013-6459 extended the time limit for individual applications to the European
Court of Human Rights: where the ECHR has rendered a final decision related to a
criminal court decision finding a violation of human rights, and this final judgment is
pending at the Committee of Ministers of Council of Europe as of 15.6.2012, the re-
opening of the trial is not permitted. Those who fall into this category, have been given a
provisional right for three months to file a motion of re-opening of trial (Provisional Art 2
to CMK, added by Law No. 6459, Article 21, in 2013).

The same Law has introduced a new concept of re-opening of investigation for cases
where the European Court of Human Rights rendered a final judgment that an
investigation had been dropped without conducting an efficient investigation, if there is a
request within three months after the judgment is made final. In such cases a new
investigation shall be initiated (Article 172 CMK, as amended by Law No. 2013-6459).

424. The petition to reopen the trial must be filed with the court that has rendered the
final decision. This court investigates the petition and re-opens the trial if it determines
that there are sufficient grounds for believing factual mistakes were made. At the end of
the new trial, the court is empowered to cancel its first judgment (Article 341, repealed
CMUK). The new sanction may be more severe than the first one. However, if the
petition was submitted by the convicted person alone, the penalties cannot be increased.

425. The provisions on the “new trial” under the new Penal Procedure Code are
explained below:

I - Grounds for a new trial in favor of the convicted individual.

A lawsuit concluded with a final judgment must be tried again in favor of the convicted
individual, by granting him a new trial, in the following situations:

— if any document used at the main hearing that had an effect on the judgment was false;

— if it is discovered that any witness or expert heard under oath testified or used his vote
deliberately or negligently against the convicted individual, contrary to the facts, in a
way that affected the judgment;

— save for fault caused by the convicted individual personally, if any of the judges who
participated in the judgment had been in fault in executing his duties, and this requires
a criminal prosecution or conviction;

— if the judgment of the criminal court was based upon a judgment given by a civil court,
and this judgment was reversed by another judgment which became final,
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— if new facts or new evidence have been produced, which when taken into consideration
solely or together with the evidence previously submitted, are of the nature to require
the acquittal of the accused or the conviction to a lighter penalty because of different
legal provision would apply; or

— if a final judgment of the European Court of Human Rights has established that the
criminal judgment violated the Convention on Protecting the Human Rights or its
Protocols. Under the new legislation in 2013, a final ECtHR judgment constitutes
grounds for re-opening a case before the High Military Administrative Court.

In such cases, a motion for a new trial may be filed within one year after the date of the
final judgment of the European Court of Human Rights. This provision is only applicable
for the finalized judgments of the European Court on Human Rights on or after the date
of February 4, 2003 (Article 311, CMK).

1I - The grounds for a new trial against the interests of the accused or the convict.

A lawsuit that has concluded with a final judgment may be retried against the interests
of the accused or convicted person by way of a new trial in the following situations:

— if a document submitted in favor of the accused during the main hearing that had
affected the outcome of the judgment was false;

— if any of the judges who had participated in the decision-making had been in (criminal)
fault in favor of the accused or convict person while performing his judicial duties; or

— if the accused, after being acquitted, has made a reliable confession in front of a judge
(Article 314, CMK).

III - Postponement or stay of execution.

A motion for a new trial does not hinder (ertelemez) the execution of the judgment.
However, the court may rule on the postponement or stay of execution of the judgment
(Article 312, CMK).

1V - Events that do not bar a new trial.

The execution of the judgment or the death of the convicted individual does not bar a
motion for a new trial. The spouse of the deceased, his ascendants, descendants and
siblings are entitled to file a motion for a new trial. If there are no such individuals, the
Minister of Justice is also entitled to file a motion for a new trial (Article 313, CMK).

V - Motion for a new trial inadmissible.

A new trial for the changing of the penalty is inadmissible if the change is to be made
within the limits of the same article of the Penal Code.

If there is any other possibility to cure an error, the new trial will not be admitted
(Article 315, CMK).

VI - Conditions for admissibility of petitions of a new trial that rely on a crime.

A motion for a new trial, supported by an allegation of crime, is only admissible if
there has been a conviction because of this conduct. Exceptionally, a motion is
admissible when existing strong evidence supporting a conviction was not obtained or
when lodging of a criminal prosecution was impossible, or actions were discontinued.
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The provisions of this article do not apply in cases as regulated in Article 311,
subparagraph No. (5) (Article 316, CMK).

VII - Provisions applicable to the motion of a new trial.

The general provisions applicable to motions for legal remedies are also applicable on
the motion for a new trial. Decisions on the admissibility of the petition for a new trial are
rendered without opening a main hearing (Article 318, CMK).

VIII - Inadmissibility of the petition for a new trial, and interactions to be conducted,
if admissible.

The petition for a new trial is denied as inadmissible if it is not made in accordance
with the procedures set forth by the statute, or if no legal ground to justify a new trial has
been submitted, or if no supporting evidence had been produced.

Admissible petitions for a new trial are notified to the public prosecutor and the other
interested party. They can submit their answers, if they have any, within seven days.

The decisions rendered on the basis of this article may be subject to a motion of
opposition (Article 319, CMK).

IX - Collection of evidence.

If the court declares that the petition for a new trial is admissible, it may delegate a
member of the court to collect evidence. He may interact with courts or use letters
rogatory. The court is also entitled to do this on its own.

During the collection of evidence by the court or by a member of the court delegated to
accomplish a certain mission or when a court hads been asked to perform an action by a
letter rogatory, rules related to investigation apply.

When the collection of the evidence is complete, the public prosecutor and the
individuals against whom there is a pending judgment are invited to submit their opinions
and considerations within seven days (Article 320, CMK).

X - Denial of the petition for a new trial on the basis of having no ground, otherwise
declaring admissible.

If the grounds for a new trial are not sufficiently justified, or if it turns out that in the
specific case they had no influence on the outcome of the judgment, the motion for a new
trial is denied without opening a main hearing. In the other event, the court grants a new
trial and opens a main hearing.

Decisions given according to this article may be subject to a motion of opposition
(Article 321, CMK).

XI - Inspection of the motion for a new trial without opening a main hearing.

If the convicted individual is dead, the court does not open a new main trial. It decides
after collecting all the necessary evidence on the acquittal of the convicted, or rejects the
petition for a new trial. In other cases, the court also acquits immediately, without
opening a main hearing, upon positive advice of the public prosecutor.

When it acquits, the court at the same time annuls the previous judgments. If the
individual who filed the motion for a new trial so requests, the decision on the annulment
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of the previous judgment may be published in the Official Gazette, as well as in other
newspapers under the courts discretion, and the costs of the publication may be borne by
the State treasury (Article 322, CMK).

XII - Judgment to be rendered at the end of the renewed main hearing.

At the conclusion of the main hearings, the court either approves the previous
judgment, or it annuls the judgment and renders a new decision about the lawsuit.

If the motion for a new trial had been filed in favor of the convict, the new judgment
cannot impose a heavier penalty than the previous judgment.

In case of acquittal at the end of the proceedings, damages will be recovered according
the provisions in Articles 141-144, CMK (Article 323, CMK).
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