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ABA Model Rules of Professional
Conduct

Guidance on proper course of conduct

Building communication and relationship with
client

Independent Judgement of Attorney
Discussion of critical specific rules



Specific Concerns

Who is the client?

Communication

Culture of community/Tribe

History of attorney roles in Tribe/community

How to raise client awareness of MRPC with
clients in Indian Country

Competing demands on tribal member attorneys
Coordination with outside counsel



Rule 1.2: Scope of Representation and
Allocation of Authority between Client
and Lawye

(a) Subject to paragraphs (c) and (d), a lawyer haII ablde by a client's decisions
concerning the objectives of representation and, as required by Rule 1.4, shall
consult with the client as to the means by which they are to be pursued. A lawyer
may take such action on behalf of the client as is impliedly authorized to carry out
the representation. A lawyer shall abide by a client's decision whether to settle a
matter. In a criminal case, the lawyer shall abide by the client's decision, after
consultation with the lawyer, as to a plea to be entered, whether to waive jury trial
and whether the client will testify.

(b) A lawyer's representation of a client, including representation by appointment,
does not constitute an endorsement of the client's political, economic, social or
moral views or activities.

(c) A lawyer may limit the scope of the representation if the limitation is
reasonable under the circumstances and the client gives informed consent.

(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that
the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal
consequences of any proposed course of conduct with a client and may counsel or
assist a client to make a good faith effort to determine the validity, scope, meaning
or application of the law.



Rule 1.6: Confidentiality of Information

e (a) Alawyer shall not reveal information relating to the representation of a client unless the client gives
informed consent, the disclosure is impliedly authorized in order to carry out the representation or the
disclosure is permitted by paragraph (b).

 (b) A lawyer may reveal information relating to the representation of a client to the extent the lawyer
reasonably believes necessary:

* (1) to prevent reasonably certain death or substantial bodily harm;

e (2) to prevent the client from committing a crime or fraud that is reasonably certain to result in substantial
injury to the financial interests or property of another and in furtherance of which the client has used or is
using the lawyer's services;

*  (3) to prevent, mitigate or rectify substantial injury to the financial interests or property of another that is
reasonably certain to result or has resulted from the client's commission of a crime or fraud in furtherance
of which the client has used the lawyer's services;

e (4)to secure legal advice about the lawyer's compliance with these Rules;

e (5) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the
client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in
which the client was involved, or to respond to allegations in any proceeding concerning the lawyer's
representation of the client;

*  (6) to comply with other law or a court order; or

e (7) to detect and resolve conflicts of interest arising from the lawyer’s change of employment or from
changes in the composition or ownership of a firm, but only if the revealed information would not
compromise the attorney-client privilege or otherwise prejudice the client.

* (c) Alawyer shall make reasonable efforts to prevent the inadvertent or unauthorized disclosure of, or
unauthorized access to, information relating to the representation of a client.



Rule 1.13: Organization as Client

(a) A lawyer employed or retained by an organization represents the organization acting through its duly authorized
constituents.

(b) If a lawyer for an organization knows that an officer, employee or other person associated with the organization is
engaged in action, intends to act or refuses to act in a matter related to the representation that is a violation of a legal
obligation to the organization, or a violation of law that reasonably might be imputed to the organization, and that is likely to
result in substantial injury to the organization, then the lawyer shall proceed as is reasonably necessary in the best interest
of the organization. Unless the lawyer reasonably believes that it is not necessary in the best interest of the organization to
do so, the lawyer shall refer the matter to higher authority in the organization, including, if warranted by the circumstances
to the highest authority that can act on behalf of the organization as determined by applicable law.

(c) Except as provided in paragraph (d), if
(1) despite the lawyer's efforts in accordance with paragraph (b) the highest authority that can act on behalf of the

organization insists upon or fails to address in a timely and appropriate manner an action, or a refusal to act, that is clearly a
violation of law, and

(2) the lawyer reasonably believes that the violation is reasonably certain to result in substantial injury to the organization,

then the lawyer may reveal information relating to the representation whether or not Rule 1.6 permits such disclosure, but
only if and to the extent the lawyer reasonably believes necessary to prevent substantial injury to the organization.

(d) Paragraph (c) shall not apply with respect to information relating to a lawyer's representation of an organization to
investigate an alleged violation of law, or to defend the organization or an officer, employee or other constituent associated
with the organization against a claim arising out of an alleged violation of law.

(e) A lawyer who reasonably believes that he or she has been discharged because of the lawyer's actions taken pursuant to
paragraphs (b) or (c), or who withdraws under circumstances that require or permit the lawyer to take action under either of
those paragraphs, shall proceed as the lawyer reasonably believes necessary to assure that the organization's highest
authority is informed of the lawyer's discharge or withdrawal.

(f) In dealing with an organization's directors, officers, employees, members, shareholders or other constituents, a lawyer
shall explain the identity of the client when the lawyer knows or reasonably should know that the organization's interests
are adverse to those of the constituents with whom the lawyer is dealing.

(g) A lawyer representing an organization may also represent any of its directors, officers, employees, members,
shareholders or other constituents, subject to the provisions of Rule 1.7. If the organization's consent to the dual
representation is required by Rule 1.7, the consent shall be given by an appropriate official of the organization other than
the individual who is to be represented, or by the shareholders.



Rule 2.1: Advisor

* |In representing a client, a lawyer shall exercise
independent professional judgment and
render candid advice. In rendering advice, a
lawyer may refer not only to law but to other
considerations such as moral, economic, social
and political factors, that may be relevant to
the client's situation.




Rule 3.1: Meritorious Claims and
Contentions

e A lawyer shall not bring or defend a proceeding,
or assert or controvert an issue therein, unless
there is a basis in law and fact for doing so that is
not frivolous, which includes a good faith
argument for an extension, modification or
reversal of existing law. A lawyer for the
defendant in a criminal proceeding, or the
respondent in a proceeding that could result in
incarceration, may nevertheless so defend the
proceeding as to require that every element of
the case be established.



Tribe-Specific Concerns

Cultural/Historical Role of Attorney/Advocate
within Tribe/community

Cultural requirements
Traditional and customary law
Role of Lay-Advocates

~orm of Government

~orm of Dispute Resolution



Building the Profession

How do attorneys build the reputation of our
profession in tribal communities?

Professionalism as a guiding principle,
foundation for decisions as attorney

Political motivation as a backdrop
Attorney as advisor

When representation is ended — requirements
and continuing obligations



Steps to Consider — Building the
Profession in Indian Country

* Tribes who have adopted MRPC?

e Proposed revisions/additions to MRPC by
Tribe?

* Incorporating traditional and customary law to
address tension between tribal law and MRPC



CONCLUSIONS

e MRPC provide guidance for attorneys working
in Indian Country at all levels

e Specific provisions of MRPC should be heeded
by in-house/general counsel for Tribes

* Tribes may consider adopting rules of
professional conduct if appropriate for their
citizens and attorneys/advocates practicing in
their community or within their reservation

court system
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